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Checklist – Intercompany Agreements for Transfer Pricing Compliance 

Important Notice: This resource is provided on an “as is” basis. Users should take their own professional advice, and this 
document should not be relied upon as a substitute for such advice. No responsibility is accepted by LCN Legal Limited or any other 
person, or any of their respective directors, partners, employees, agents or representatives for any cost, loss or liability, however 
caused, incurred by any person by reliance on it. This document is protected by copyright and all other applicable law. 

Intercompany loans (including loan notes and bonds) 

1. Group structure and finance flow: Ensure you have an accurate understanding of the relevant 
group structure, including which entities participate as principal or guarantor in third party financial 
facilities. Note the shareholding relationship between the proposed borrower(s) and lenders(s); loans 
at below market rates by subsidiaries to parent or sister undertakings may constitute a deemed 
distribution, particularly if they are not repayable on demand. Consider if any parties are required to 
hold regulatory approvals or licences, for which specified working capital requirements apply. 

2. Local laws and other legal restrictions: Consider the impact of local laws and any legal obligations 
or restrictions binding on the relevant parties. These may include restrictions on interest rates, 
covenants in third party loan facilities, and the terms on which grant funding may have been received. 

3. Parties: Identify participating legal entities clearly using company registration numbers, tax ID 
numbers etc. Identify whether any parties are acting through a branch or permanent establishment 
(PE). For arrangements between an entity and its own branch or P.E., include a recital explaining the 
status of the document (notably that it is a memorandum of understanding as opposed to a contract) 
and appropriate corresponding provisions. 

4. Legal form of debt: Consider whether there is any requirement for the loan relationship to be 
documented in a particular form, e.g. as a loan note / bond / zero coupon bond / deep discount bond 
or other form of security. If the debt is to be documented in a simple agreement, and there are multiple 
lenders or borrowers, consider the relative merits of using a series of bilateral agreements or a single 
multilateral (global) agreement. 

5. Nature of loan facilities: Consider the general nature of the loan facilitates involved e.g. : 

• Overdraft 
• Term loan 
• Revolving credit facility 

and whether the new agreement / documentation constitutes: 

(a) the formalisation of undocumented advance(s) which have already been made; 
(b) a variation to the terms of existing loan relationships; 
(c) a commitment to make new advances; or 
(d) a framework with which the lender may agree to make advances from time to time. 

6. Commencement date / effective date: Consider carefully any attempt at retrospective economic 
effect. Where appropriate, refer to availability of evidence that the parties’ historic conduct is 
consistent with the terms of the agreement. 

7. Facility amount and currency: Ensure that the total amount and currency of the facility is clearly 
specified. 

8. Mechanism for drawdown of loan advances and conditions precedent (if applicable): Avoid 
unnecessarily prescriptive mechanisms which may not be followed in practice. 

9. Security and ranking / subordination: Consider the ranking of the loan (including whether it is 
intended to be subordinated to third party claims), and the existence of any security. Note that any 
guarantee or security provided to secure the obligations of a borrower do not reduce the borrower’s 
liability or exposure to liquidity risks. This is because a guarantor’s rights of subrogation would usually 
mean that, if the guarantee is called on, the guarantor would have a corresponding claim for 
reimbursement against the original debtor. 

10. Purpose for which loan is to be used: This would generally be kept broad (e.g. for general working 
capital purposes), but consider whether a more prescriptive approach should be adopted. 
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11. Warranties, representations and covenants (positive and negative): In theory, these may include 
covenants regarding loan-to-value and interest coverage rations. In practice, prescriptive provisions 
should usually be avoided, unless (a) there are good reasons for including them such as compliance 
with regulatory requirements, and (b) the respective parties are actually in a position to monitor them. 

12. Term / duration / repayment date / right of early repayment at the option of the lender: Specify 
appropriately, including any right on the part of the lender to require repayment on demand / on notice. 
Ensure that these provisions reflect arrangements which the directors of each participating entity can 
properly approve, having regard to their capacity to bear economic risks. 

13. Prepayment / early repayment at the option of the borrower: Specify appropriately, having regard 
to the capacity of the respective parties to bear economic risks. 

14. Interest rates: Specify appropriately, including whether interest free, fixed rate, floating rate etc. For 
floating rate arrangements, specify with legal certainty the process for setting interest rates, by 
reference to appropriate interest periods.  

15. Interest payment: Specify appropriately, including interest payment dates, compounding and roll-up 
of interest and default rates. For debt documented in security form, consider whether to include a 
facility for interest to be satisfied by way of ‘payment in kind’ (PIK) notes. 

  
16. Fees and penalties: Commitment fees and similar charges are less common in the context of intra-

group debt, but may be appropriate if they assist in aligning with comparables. 

17. Events of default: Avoid overly complex provisions, but reflect a position consistent with the intended 
commercial effect. 

18. Payment provisions: Ensure consistency with intended commercial position. Grossing up provisions 
are unlikely to be appropriate, unless it is intended to allocate tax risks to the borrower.  

19. General provisions: Avoid unnecessary ‘boilerplate’ provisions which may undermine the clarity of 
the document and which may inadvertently contradict the intended risk allocation or functional 
analysis. 

20. Applicable law: Include a clear and legally binding choice of applicable law and jurisdiction. 

21. Translations: Consider whether notarised, certified or simple translations may be required. Specify 
which language version of the agreement prevails if there is any conflict. 

22. Other formalities: Consider what (if any) additional formalities apply, e.g. execution as a deed, 
requirements to comply with mandatory local laws etc. 

23. Due execution, dating and archiving: Ensure that the resulting agreement(s) are duly signed / 
executed and dated, and that signed copies are archived appropriately so as to be available when 
needed to respond to enquiries and tax audits. 

Comments welcome 

Resources can always be improved. Please send any comments or suggestions to us at info@lcnlegal.com. 

For specialist legal assistance with intercompany agreements and the legal structuring of 
multinational groups 

To arrange a free, no obligation and confidential consultation with one of our senior lawyers regarding the 
review, updating or creating of intercompany agreements for your group or for a client you represent, call us 
on one of the numbers shown above, email us at info@lcnlegal.com, or contact us via www.lcnlegal.com. 
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