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1. Who is this briefing for? 

This briefing note is for finance, tax, legal, company secretarial and 
compliance professionals within multinational groups, as well as their 
Transfer Pricing advisers. 

 
From our experience having reviewed Intercompany Agreements for a wide range of 
multinational groups over a number of years, many groups fail to maintain alignment of 
their intercompany agreements with their Transfer Pricing policies on an ongoing basis. 
Examples of common issues are given on page 7, and these are often found even in 
groups with well-resourced tax and legal teams, and which are advised by large tax and 
TP advisory firms. 
 
We believe that this is due to a skills gap. Tax professionals are often unfamiliar with the 
drafting of commercial contracts and the impact of individual clauses in intercompany 
agreements. And commercial lawyers are often unfamiliar with the principles of Transfer 
Pricing and OECD Guidelines. As a result, many groups are exposed to unnecessary tax 
risks, as well as the burden of protracted tax enquires, audits and even disputes which 
could have been resolved earlier or avoided from the outset. 
 
In order to help multinational corporates avoid these pitfalls, we have 
created this guide. It’s based on our experience of helping corporate 
groups and working alongside leading transfer pricing advisers across five 
continents since the BEPS project was initiated. LCN Legal’s lawyers are 
recognised as world leaders in Intercompany Agreements. We have been 
featured in a range of respected journals including Tax Journal, Finance 
Director Magazine, Accountancy  
Magazine and Thomson Reuters’ Practical Law. Our co-founder,  
Paul Sutton, is also the author of ‘Intercompany Agreements for  
Transfer Pricing Compliance: A Practical Guide.’ 
 
Our senior lawyers are also creators of the LCN Legal Online Course in 
Intercompany Agreements for Transfer Pricing Compliance, which is 
recognised by UK’s Chartered Institute of Tax and is listed as a course 
which is relevant to its Advanced Diploma in International Taxation (ADIT). 
 
As we do not advise on tax, transfer pricing, economic analysis or comparables, we don’t 
disrupt your existing tax and TP relationships. 
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2. What are Intercompany Agreements (ICAs)? 

Intercompany Agreements (often referred to as ICAs) are legal agreements between 
related parties. They define the legal terms on which services, products, intangible 
assets and financial support are provided within a group. 
 
Typical transaction types covered by ICAs include: 
 
• Head office and back office services (e.g. 

finance, tax, legal and HR services) 
• Marketing services 
• Intellectual property licences 
• IT services and support 
• Revenue/profit sharing 
• Cost sharing 
• R&D services 
• Contract manufacturing 
• Toll manufacturing 
• Shared services arrangements 

• Sale of goods 
• Sales agency and commissionaire 

arrangements  
• Loan facilities (e.g. term loans, revolving 

credit and overdraft facilities) 
• Intercompany debt in security form (e.g. loan 

notes) 
• Guarantees and other forms of security or 

financial support 
• Cash pooling 
• Secondment of staff and other mobility 

arrangements 
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3. Why are ICAs essential for Transfer Pricing 
compliance? 

Transfer pricing (TP) is one of the most challenging and highest risk areas of tax 
compliance for multinational groups, and a significant amount of resource is devoted 
to the preparation of appropriate TP policies, models and the production of TP 
documentation. 
 
However, TP policies and models are of little value if they are not 
implemented legally, through effective intercompany agreements. 
 
Transfer Pricing policies explain the intended operation of a multinational group, as regards the 
transactions between the relevant entities or enterprises making up the group. In other words, those 
policies are forward-looking. In order for those intentions to be translated into reality, they need to 
be implemented legally, and of course also reflective of the group’s operations in practice. 
 
Transfer Pricing documentation, including Master Files 
and Local Files, describe the relevant group’s actual 
operations and legal structure, and how its TP policies 
have been applied in the period in question. In other 
words, this documentation is backward-looking. The 
OECD’s Transfer Pricing Guidelines require that Master 
Files contain ‘a list of important agreements relating to 
intangibles’, and that Local Files include copies of all 
intercompany agreements entered into with the relevant 
local entities. 
 
From a transfer pricing perspective, intercompany 
agreements therefore perform a critical role in: 
 
• Implementing related party transactions legally 
• Defining (or ‘delineating’) their terms 
• Allocating risk 
• Specifying the pricing, including any post year-end true-up or true-down arrangements 
• Complying with the formal requirements of transfer pricing documentation 
 
For these reasons, it has long been accepted that ICAs are a fundamental part of Transfer Pricing 
compliance for multinational groups. With the implementation of the OECD’s BEPS guidance by an 
increasing number of countries each year, this importance is only increasing for multinational 
enterprises and financial institutions.  

‘Risk analysis should be consistent 
with intercompany agreements.’ 

‘The transfer pricing 
documentation should address … 
allocations of risk, how the risk 
allocations compare to the 
comparable companies used, and 
why the resulting pricing is 
consistent with the agreement.’ 

IRS Guidance on Transfer Pricing 
Best Practices, April 2020 
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“ Importantly, ex ante contractual assumption of risk should provide clear 
evidence of a commitment to assume risk prior to the materialisation of 
risk outcomes. Such evidence is a very important part of the tax 
administration’s transfer pricing analysis of risks in commercial or financial 
relations, since, in practice, an audit performed by the tax administration 
may occur years after the making of such up-front decisions by the 
associated enterprises and when outcomes are known.” 
OECD Transfer Pricing Guidelines for Multinational Enterprises and  
Tax Administrations, 2017 edition, p 63 (emphasis added) 
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4. What practical impact do ICA clauses have on arms’ 
length pricing for TP purposes? 

A single clause in an Intercompany Agreement can make a significant difference in 
the pricing of the relevant transaction under the arm’s length principle. 

One example given in the OECD’s Transfer Pricing Guidelines relates to the impact of a ‘buy back’ 
clause, whereby a related party distributor of goods may benefit from a contractual undertaking 
from the supplier to repurchase any unsold stock. This clause has the effect of transferring inventory 
risk (which would ordinarily be borne by the distributor if it holds stock) to the supplier. In that 
particular example, the presence or absence of such a clause in the ICA accounted for a 20% 
difference in the calculation of an arms’ length return for the distributor in question. 

Illustration of the impact of a single clause in ICA appointing an intra-group distributor performing 
routine functions 

 

Source: OECD Transfer Pricing Guidelines 2017, p 427 (Highlighting added) 



     LCNlegal.com  |  E: info@lcnlegal.com 
 

 6 © LCN Legal Limited 2020. All rights reserved. LCN Legal is the trading name for LCN Legal Limited, a limited liability company 
registered in England and Wales with number 8496679. The practice address and registered office address is at 43 Berkeley 
Square, Mayfair, London, W1J 5AP. LCN Legal Limited is authorised and regulated by the Solicitors Regulation Authority. 

5. At what point in the TP lifecycle do Intercompany 
Agreements need to be put in place? 

There is a common misconception that Intercompany Agreements should be 
reviewed as part of the year end process, when assembling the formal Transfer 
Pricing documentation for the historic period in question. 
 
This is incorrect, because by that point the contractual rights 
and obligations as between the related parties will already 
have arisen by operation of law. 
 
The OECD’s Transfer Pricing Guidelines are very clear that 
retrospective contractual allocation of risk after the event 
does not work. This is because the relevant economic 
outcomes are already known, and the concept of ‘risk’ is 
only meaningful when there is uncertainty about the future. 
 
These fundamental principles are particularly important for 
intercompany transaction types for which allocation of risk 
is a key delineating factor, such as the appointment of 
limited risk intra group distributors, and many arrangements 
regarding profit splits and the licensing of intellectual property or other intangible assets. 

The diagram below illustrates the appropriate timing for the implementation of ICAs (shown by the 
red arrow) in the context of controlled transactions during a particular financial period (shown as 
‘Year 1’ in the diagram) between a regional ‘entrepreneur’ and one of the local sales entities 
(distributors) within the entrepreneur’s group. 

 
 
Since shipments of goods and customs compliance processes happen in real time, appropriate 
Intercompany Agreements need to be implemented in advance in order to provide a legal framework 
for the transactions and supplies involved.  

“The purported assumption 
of risk by associated 
enterprises when risk 
outcomes are certain is by 
definition not an 
assumption of risk, since 
there is no longer any risk.” 
OECD Transfer Pricing 
Guidelines for Multinational 
Enterprises and  
Tax Administrations, 2017, p 63 
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6. Typical defects in the legal implementation of TP 
models found in multinational groups 

Despite the central role which legal agreements play in TP compliance, many multinational groups 
find it difficult to manage their ICAs effectively, and fail to maintain a tax-audit ready system of 
agreements that align with their wider TP documentation. In some cases, this is because they lack a 
clear understanding of the impact of individual contractual clauses on risk allocation for TP purposes, 
and on the VAT/GST treatment of intercompany supplies. 
 
Many tax administrations, including the Internal Revenue Service of the United States of America, 
have noted deficiencies in the transfer pricing documentation filed by multinational groups, including 
a lack of alignment between the TP analysis and the terms of intercompany agreements. 
 
Such deficiencies create unnecessary risks for the corporates concerned, and can be easily identified 
by tax administrations, simply by asking for copies of ICAs and by performing a desktop review 
against master files and local files. 
 

 

Typical problem areas for multinational groups in the legal implementation 
of their TP: 

´ ICAs which contradict the allocation of risk described in TP documentation, 
meaning that historic tax filings are incorrect. 

´ Gaps in the intercompany transaction types covered by ICAs, so that certain 
transactions are not legally documented at all, leaving risk allocation and price 
open to the interpretation of tax administrations. 

´ Overly long agreements, which are difficult to read and which contain 
administrative provisions which are not followed in practice. 

´ ICAs put in place historically, which no longer reflect the group structure, 
contracting structure or the operations of the relevant business units. 

´ Agreements left unsigned, undated or incomplete (or not centrally archived). 
´ Agreements which have not been updated to reflect revised benchmarking or 

revised TP policies and models. 
´ Failure to integrate newly acquired or incorporated legal entities in the 

implementation of TP policies. 
´ Over-reliance on local, in-country tax managers to maintain files of signed 

intercompany agreements, with no assurance that they are complete and no 
contingency plans in place if those managers are unavailable or have left the 
group. 

 

 

“Where a transaction has been formalised by the associated enterprises 
through written contractual agreements, those agreements provide the 
starting point for delineating the transaction between them and how the 
responsibilities, risks, and anticipated outcomes arising from their interaction 
were intended to be divided at the time of entering into the contract.” 
OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, 
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7. Transfer Pricing consequences of not having 
appropriate ICAs in place 

Multinational groups which do not have appropriate, signed ICAs in place are 
exposed to the risk of unnecessary Transfer Pricing adjustments, fines and penalties. 
This is because they are unable to present a clear statement as to what intra-group 
supplies are being made and how risks are allocated between group companies. 
 
The tax / transfer pricing consequences of not having appropriate ICAs in place include the following: 
 
• In certain jurisdictions, corporate groups are routinely subject to fines and penalties, simply 

for failing to produce signed ICAs when requested 
• Expenses may be disallowed 
• Post year-end “true up” or “true down” type adjustments may be rejected 
• Local tax authorities may be more likely to attempt to recharacterise a transaction as 

something other than that claimed by the taxpayer 
• Groups may be subject to adverse Transfer Pricing adjustments and associated fines and 

penalties 
 

  

“ Not having a written agreement may be like giving the tax authority the right 
to access your bank account so it can withdraw what it considers to be fair. 
This is so even if you provide transfer pricing documentation.” 
Mayer Brown 
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8. What other functions do ICAs perform? 

Intercompany Agreements are not just required for Transfer Pricing compliance. 
They are also instrumental in managing a number of areas of risk and compliance. 

 
By way of example, Intercompany Agreements play a key role in areas such as: 
 
• The analysis of VAT / GST charges 
• Customs compliance 
• Regulatory compliance (e.g. in the 

financial services and insurance 
sectors) 

• Enforcement of intellectual property 
rights against third parties 

• Reducing personal liability risks for 
directors 

• Supporting the external and internal 
audit of group entities 

• Exchange control and cross-border 
funds flows (for some countries, ICAs 
are part of the mandatory 
documentation required for any 
transfer of funds out of the country) 

• Demonstrating ‘substance’, especially 
as regards control functions exercised 
in offshore jurisdictions such as the 
Cayman Islands, Mauritius, Jersey, 
Guernsey and the Isle of Man 

• Ringfencing assets from legal risks 

 
More fundamentally, if appropriate Intercompany Agreements are missing, the directors and 
officers of the group companies participating in an intra-group transaction have no point of 
reference when considering whether to approve or to question the arrangements. They will 
therefore be exposed to potential personal liability for failure to act in accordance with their 
legal duties to each individual company of which they are a director or officer. 
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9. What does an effective system of Intercompany 
Agreements look like? 

In order to be ‘effective’ for Transfer 
Pricing purposes, Intercompany 
Agreements must be: 
 
• Aligned with the allocation of functions, risks 

and rewards described in Transfer Pricing 
policies; 

• Legally binding; 
• Correctly signed and dated on behalf of all the 

participating entities; 
• Kept updated on a regular basis, so that they continue to provide an appropriate legal 

framework for the group’s TP policies, corporate structure and operations as they evolve; 
and 

• Appropriately archived, so that they can be accessed quickly when required. 
 
The aim is therefore to have a set of ‘audit ready’ signed agreements, which can be produced at 
short notice, when needed to respond to tax enquiries, audits and investigations. 
 
As mentioned in the previous section, these agreements should not merely be consistent with the 
group’s Transfer Pricing policies, but should also be consistent with its regulatory objectives and the 
practicalities of its day to day operations, intra-group supplies and recharges. 
 
  

“Transfer pricing practitioners 
generally focus on technical 
benchmarking  issues, while 
many of the concerns of 
customs authorities 
represent implementation 
issues.” 
Dr Harold McClure, Economist 
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10.  What process should multinational groups follow to 
maintain effective audit ready ICAs? 

Implementing appropriate ICAs is not a one-off project. This is because, over time, 
there may be changes in the composition of the corporate group (such as by 
acquisition, organic growth or reorganisation), and the group may also need to 
update its Transfer Pricing compliance strategies due to changes in tax legislation and 
in the group’s business models, functions, ranges of products and services, value 
drivers and market conditions. 
 
New supplies or changes in the nature of intra-group supplies may require new ICAs or the revision 
of prior agreements. This needs to be monitored on an ongoing basis. 
 
A typical process for maintaining intercompany agreements often follows 6 key stages or steps, as 
shown in the diagram below. 
 

 
 
Step 1: Scoping 
This step typically involves the following: 

• An initial assessment of which intragroup transaction types are material and are likely to 
require the creation of a template ICA. This is often based on a high level review of draft 
Transfer Pricing reports, policies, structure charts and other available documentation 

• An initial assessment of which legal entities are likely to be involved in the relevant 
transactions as supplier, provider or licensor on the one hand, and as buyer, customer or 
licensee on the other 

• Identifying what, if any, ICAs already exist in relation to those transaction types 
• Prioritising those transaction types with the highest perceived risk or importance 
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Step 2: Review 
This step typically involves obtaining a definitive list of the legal entities and branches or permanent 
establishments, which participate in the intercompany transactions identified as being material. 
 
This step also typically involves the following in relation to each transaction type:  

• A detailed review of the draft transfer pricing documentation, so as to identify the intended 
allocation of functions and risks, and the intended pricing and other terms 

• A review of existing ICAs which are already in force, so as to check whether they are 
consistent and aligned with the intended Transfer Pricing model and other objectives 

• A review of the legal and beneficial ownership of relevant assets (including intellectual 
property) 

• A review of relevant ‘upstream’ and ‘downstream’ transactions with third parties. For 
example, in relation to a supply chain for the sale of goods, it may be appropriate to review 
sample sale of goods or distribution agreements which are entered into between the 
relevant group entities and third party customers 

 
Step 3: Drafting template ICAs 
This step involves the preparation of discussion drafts of the template ICAs for the relevant 
transaction types. Typical transaction types requiring distinct template ICAs often include: 

• Central support or head office service charged on a cost plus basis 
• Appointment of limited risk distributors or resellers of goods, services or software, 

remunerated on a TNMM basis 
• Licences of intellectual property (including the assignment back of improvements in the IP) 
• Profit split agreements 
• Cost sharing or cost contribution arrangements 
• R&D agreements 
• Toll and contract manufacturing agreements 
• Shared services arrangements 
• Cash pooling agreements 
• Intercompany loan agreements and credit agreements 
• Loan note instruments for documenting intercompany debt in security form 

 
Step 4: Finalising the template ICAs 
This step involves finalising the template ICAs for each applicable transaction type and typically 
involves the following: 

• Obtaining input from each of the relevant functions and stakeholders with the group, 
including any external TP advisors 

• Where necessary, escalating and resolving any conflict between the needs or requests of 
different functions 

• Reviewing and resolving any potential overlap between different templates (for example, 
fees for support services, which may form part of the calculation of a net margin return for 
distribution activities, or payment provisions for goods or services, which may overlap with 
the treatment of intercompany balances under loan facility agreements) 

• Documenting the termination or variation of any existing intercompany agreements 
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Step 5: Implementing the template ICAs 
This involves: 

• Confirming the legal entities (and, where applicable, branches/permanent establishments), 
which are required to participate in the arrangements 

• Confirming any necessary variations or additional requirements for specific locations or 
entities, such as local language translations, notarisation or variations in pricing or other 
terms 

• Preparing briefing notes for directors of participating entities to approve the arrangements, 
and allowing for any questions or discussion of the proposed terms 

• Populating/finalising the individual agreements for signature 
• Arranging for signatures to be obtained (including the use of electronic signatures, where 

appropriate) 
• Collating the signed copies and archiving them in a central repository with appropriate access 

rights 
 
Step 6: Monitoring and updating 
The ongoing maintenance of a portfolio of intercompany agreements requires periodic review (at 
least every 6-12 months) to assess the impact of: 

• Any changes in the group structure, such as the acquisition, incorporation, dissolution, 
reorganisation or disposal of group entities 

• Changes in Transfer Pricing policies 
• Changes in the profiles of comparable transactions and benchmarking 
• Changes in the business activities or functions of the group 
• Changes in the regulatory environment 
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11.  About LCN Legal 

LCN Legal works alongside leading tax and TP professionals around the globe, to help 
ensure that multinational groups and financial institutions have the Intercompany 
Agreements they need to support their Transfer Pricing policies and to avoid costly 
mistakes. 
 
 

 
 
 
We do not provide tax advice, functional analysis, value chain analysis or benchmarking reports and, 
as such, we support and complement rather than compete with our clients’ existing tax and transfer 
pricing advisors. 
 
We help groups to manage the entire process of reviewing, updating, implementing and maintaining 
their ICAs and corporate, debt and supply chain structures that these agreements are based on. 
 
What makes us different: 
 

1. We are recognised as the leading experts, authors and educators on the subject of 
Intercompany Agreements for Transfer Pricing compliance. 

2. We bridge the worlds of ‘tax’ and ‘legal’ so that your Transfer Pricing policies do not fail due 
to defective legal implementation. 

3. We use proprietary document automation platforms to maximise value, and to raise 
standards across the global Transfer Pricing community. 
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12.  How LCN Legal helps multinational groups to 
maintain their Intercompany Agreements 

Since its establishment in 2013, LCN Legal has advised multinational groups with 
combined annual revenues of over USD 130 billion on their intercompany 
agreements and group, equity and debt structures. 
 
We help groups to manage the entire process of reviewing, updating, implementing and maintaining 
their ICAs and to optimise their group, functional and supply chain structures. 

 
Here are some examples of how we help multinational groups, working alongside tax and TP 
professionals worldwide: 
 
• Healthcheck Review of Existing Intercompany Agreements: 

We review samples of your existing Intercompany Agreements for the key transaction types 
presenting the highest risk of transfer pricing challenge for your group. We present our findings 
in the form of an easy-to-read ‘traffic light’ healthcheck report. 

 
• Workshops on Intercompany Agreements for in-house tax and legal teams: 

We facilitate tailored workshops to help multinational groups create a practical, achievable plan 
of action for the legal implementation of their transfer pricing policies. These workshops are 
specifically designed for multinational groups with an in-house legal team which has the 
capacity and resource to manage the detailed legal work themselves, but which may lack 
specialist understanding of the legal implementation of transfer pricing compliance.  

Benefits of engaging the specialists at LCN Legal to manage your 
Intercompany Agreements 

ü Intercompany Agreements reviewed and aligned with your group’s structure, 
operations and TP policies 

ü Intercompany Agreements properly signed and dated by all relevant group 
entities 

ü Local translations and notarisation / legalisation arranged for you, wherever 
required 

ü A comprehensive, central repository of electronic copies of signed agreements 
maintained in a secure cloud-based archive 

ü Intercompany Agreements updated as required to reflect changes in the 
group, its operations and its TP policies as they evolve over time 

ü Telephone support available when required to access copy agreements or to 
obtain advice on specific issues as they arise  

 

 

 

“Where a transaction has been formalised by the associated enterprises 
through written contractual agreements, those agreements provide the 
starting point for delineating the transaction between them and how the 
responsibilities, risks, and anticipated outcomes arising from their interaction 
were intended to be divided at the time of entering into the contract.” 
OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, 
2017 edition, p 47 
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• Design of Intercompany Agreements, tailored for each transaction type: 
We review your transfer pricing policies and documentation, and create appropriate 
Intercompany Agreements for each key transaction type, including the functionality required to 
meet OECD standards. Depending on the volume of material to be reviewed and the complexity 
of the arrangements, we can often offer fixed prices for this work. We can also help with the 
implementation of ICAs, by creating the individual agreements which are needed and by 
arranging signatures (including electronically).  

 

• Ongoing hosting, monitoring and maintenance of Intercompany Agreements: 
We maintain a comprehensive, secure, cloud-hosted archive of signed copy Intercompany 
Agreements, ensuring that you have access to those agreements at short notice when needed 
to respond to TP enquiries and audits. As part of this service, we carry out regular periodic 
checks by making enquiries of named individuals within your organisation, to ascertain whether 
circumstances may have changed which require new agreements or revisions to your existing 
agreements. These checks may be carried out annually, or more frequently if required. 

 
• Full-Service Design and Implementation of Corporate Structuring Projects: 

For multinational groups that want the reassurance of knowing that their cross-border 
restructuring groups have been designed and implemented by specialists and comply with 
relevant OECD guidance and all applicable local laws, we offer full service legal support. This 
includes the working as part of a multi-disciplinary team to plan the project and co-ordinate 
local legal support as needed. 

 

• Corporate, Debt and Equity Restructuring and Supply Chain Optimisation 
Projects: 
We help multinational groups to create, update and maintain the corporate, debt, equity and 
supply chain structures they need to achieve their growth and business objectives, while also 
supporting their tax and Transfer Pricing compliance obligations. We typically take the legal project 
management role on cross-border restructuring projects, coordinating advice needed from local 
counsel and our clients’ in-house legal and their internal and external tax teams. 
 

• Virtual Legal Director Service: 
For organisations which need pro-active management of their legal affairs, regulatory 
compliance or special projects, but do not want the time commitment and compliance burden 
of recruiting, on-boarding and managing additional senior employees. Subscribers benefit from 
the support of a dedicated senior lawyer within the LCN Legal team on a retainer basis, for 
example for the equivalent of 1, 2 or 3 days per week. Significant discounts available compared 
to standard hourly rates. No long-term tie-in. 
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13.  Where you can find more information about 
Intercompany Agreements 

 
LCN Legal provides a range of free and paid-for resources about Intercompany 
Agreements, the legal implementation of TP, and the legal design, planning and 
implementation of cross-border group structuring projects. 
 
Our free resources can be found at www.lcnlegal.com and include: 
 

• A suite of checklists for creating, reviewing and updating Intercompany Agreements, 
covering the four most common transaction types; 

• A free automation tool for scoping Intercompany Agreements; 
• A free automation tool to help in the preliminary assessment of whether a cross border 

arrangement may be potentially disclosable under DAC6;  
• Webinars, interviews and articles; and 
• Our email newsletter on corporate structures for multinational groups and the legal 

implementation of Transfer Pricing. 
 
To arrange a free, no obligation consultation with one of our senior lawyers regarding the review, 
updating or creating of Intercompany Agreements for your group, or for a client you look after, call 
us on +44 20 3286 8868 or email us at info@lcnlegal.com. 
 

 
 

 
LCN Legal Online Course in Intercompany Agreements (ICAs) for  
Transfer Pricing Compliance: 
Our online learning course is designed for Tax and Transfer Pricing professionals 
and lawyers in private practice and within Multinational Groups. It consists of 10 
recorded webinars of 45 to 60 minutes’ duration each, and is followed by self-
assessment questionnaires so that participants can check their understanding of 
the course materials. A Q&A facility is also available to course participants. The 
course is listed by the UK’s Chartered Institute of Tax (CIOT) as part of the 
‘International Tax’ and ‘Transfer Pricing’ modules of the CIOT’s Advanced Diploma 
in International Taxation (ADIT). 

 
For more information, visit www.lcnlegal.com 
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Appendix 1: Frequently Asked Questions about 
Intercompany Agreements 

Q: Can we put off implementing ICAs until we  
need to deal with a tax challenge? 

A: There are three main problems with this strategy. The first problem is that tax 
administrations will expect to look to the contractual assumption of risk prior to the 
materialisation of such risk outcomes, not to contractual arrangements put together 
after the fact. 
 
The second problem is that backdating may well be ineffective (see the response to the following 
question). 
 
The third problem is that, as mentioned earlier in this document, Transfer Pricing is not the only driver for 
putting in place Intercompany Agreements. It is not at all uncommon for agreements to be created for 
other purposes: for example, for data protection or other regulatory compliance reasons, or in order to 
protect and enforce intellectual property rights. Unless a group addresses the issue pro-actively, its tax 
function may be saddled with agreements which have been prepared without addressing the tax or 
Transfer Pricing implications, and which may be unhelpful for TP compliance purposes. 
 

Q: Can we backdate Intercompany Agreements? 

A: The short answer is that ‘backdating’ may well be ineffective, even if it is possible 
from an accounting and legal perspective. From a purely economic point of view, risk 
cannot be contractually allocated retrospectively. 
 

 
If a particular intra-group transaction is ongoing, then from a legal perspective it may be possible to sign 
an agreement which records the ongoing commercial terms, and which provides that the parties will treat 
those terms as having applied from a historic effective date. Such an agreement should still be dated 
when it is actually signed; giving a document a date which is earlier than the date when it was actually 
signed, would almost certainly constitute fraud. Tax and accounting advice would also be needed for an 

“The purported assumption of risk by associated enterprises when risk 
outcomes are certain is by definition not an assumption of risk, since there is 
no longer any risk.” 
OECD Transfer Pricing Guidelines for Multinational Enterprises and  
Tax Administrations, 2017, p 63 
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arrangement where ICAs are put in place with effective dates prior to the date the ICAs are signed. Where 
ICAs are put in place with historic effective dates, it will always be important to retain a file of 
documentary evidence, which can be used to demonstrate that the relevant parties acted in accordance 
with the terms of the ICA (including with respect to risk allocation and pricing) during the period prior to 
the date the ICA is signed.   
 

Q: Are ICAs real agreements? 

A: There is sometimes a misconception that ICAs are ‘artificial’, since they are 
between group entities. The argument is made that ICAs would never be legally 
enforced or litigated, and on that basis they do not need to be legally binding. 
 
This is incorrect. The OECD’s Transfer Pricing Guidelines contain numerous references to contractual 
allocation of risk. And clearly ‘contractual allocation’ cannot take place without a legally binding contract. 
 
Taking a wider perspective, the terms of ICAs can make a significant difference to the position of creditors 
in corporate insolvency situations, since ICAs determine the rights and liabilities of individual legal 
entities. The claims of creditors relate to individual legal entities, not to the group as a whole, and 
therefore in cross-border insolvency proceedings, the terms of ICAs are closely scrutinised and may be the 
subject of disputes between groups of creditors with conflicting interests. This highlights the need for 
directors of specific group entities to understand the legal and economic risks affecting the entities they 
represent, and not to solely rely on a consolidated, group-wide view. 
 
One exception to the requirement for ICAs to be fully legally binding, is an arrangement between a 
company and its own branch or permanent establishment. Since there is only one legal entity involved in 
the arrangement, there cannot be a contract in the strict legal sense. However, best practice involves 
documenting the proposed allocation of functions, risk and reward between the ‘parent’ and its own 
branch. In order to achieve consistency as far as possible with other similar transactions across the group, 
this may be documented in the form of an ICA between the parent and the management team of the 
branch, but with an acknowledgment of the true legal status of the branch and the document. 
 

Q: Can we leave pricing clauses vague in ICAs? 

A: In the past, this approach was commonly found in Intercompany Agreements, but 
it is now globally recognised as being ineffective. 
 
The outdated thinking was that leaving pricing clauses vague or open would give corporates more 
flexibility when filing tax returns. However, the reality is that there can be no contractual allocation of risk 
without a legally binding contract, and under many legal systems specifying a price with legal certainty is a 
pre-requisite for a valid contract to exist at all. 
 
Clauses which state that an intercompany price will be ‘such amount as the parties may agree from time 
to time’, or ‘an arm’s length price determined in accordance with the group’s transfer pricing policies’ 



     LCNlegal.com  |  E: info@lcnlegal.com 
 

 20 © LCN Legal Limited 2020. All rights reserved. LCN Legal is the trading name for LCN Legal Limited, a limited liability company 
registered in England and Wales with number 8496679. The practice address and registered office address is at 43 Berkeley 
Square, Mayfair, London, W1J 5AP. LCN Legal Limited is authorised and regulated by the Solicitors Regulation Authority. 

clearly do not meet the standard of legal certainty required. Similarly, if a group’s TP policies state that 
particular entities are ‘guaranteed’ a minimum return (e.g. to reflect routine activities), this ‘guarantee’ 
needs to exist as a legal reality. The corresponding ICAs therefore need to specify how that return is to be 
calculated, in a form which is legally binding. 
 
More fundamentally, if the pricing of an intercompany transaction is not clearly specified in an ICA, the 
directors or the legal entities involved are unlikely to have properly considered the arrangements – 
meaning that they are exposed to liability for failing to comply with their legal duties.  

 

Q: What impact do the terms of ICAs have on the VAT/GST 
analysis of intra-group supplies? 

A: As with many areas of compliance, ICAs define and delineate intra-group 
transactions. This includes the characterisation and terms of the supplies from a VAT 
/ GST perspective. 
 
The table below illustrates the potential VAT treatment of Transfer Pricing-related post year-end 
adjustments as taxable or non-taxable transactions, depending on the terms of the relevant ICA: 
 

 
Source: European Commission VAT Expert Group Paper taxud.c.1(2018)2326098, April 2018. 
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Q: How can we minimise the administrative burden of 
maintaining and updating Intercompany Agreements? 

A: There are a number of practical approaches which can minimise the ongoing 
administrative burden of maintaining Intercompany Agreements, whilst also ensuring 
that they remain effective from a legal and a Transfer Pricing perspective. 
 
Here are some examples: 
 
• Standardise the format and content of ICAs across the group as far as possible, including the use of 

standard terms applied across all ICAs or categorise of intercompany transactions and ICAs; 
• Streamline the agreements, so that unnecessary and inappropriate provisions are removed, making 

them as easy to read, understand and review as possible (including for non-lawyers); 
• Avoid unnecessary termination or expiry dates, so that the ICAs are as ‘evergreen’ as possible (unless 

specific circumstances exist which require a fixed termination date); 
• Think of ICAs as being framework agreements, and avoid being overly prescriptive about terms such 

as product names and service levels (which may change); 
• Consider incorporating central policy documents by reference, such as policies for allocation keys; 
• Use multilateral agreements, rather than entity by entity bilateral ICAs, as appropriate; 
• Use electronic signatures where possible (see also page 26 below); and 
• Consider adopting a governance type approach, whereby one party to the agreement (usually the 

parent or regional entrepreneur) can unilaterally notify the other parties of changes to the 
agreement, allowing the other parties an appropriate period within which to object to changes from 
time to time. 

 

Q: Is the functional analysis more important  
than Intercompany Agreements? 

A: There is a misconception that functional analysis ‘trumps’ legal agreements. It is 
true that Intercompany Agreements are likely to be disregarded for Transfer Pricing 
purposes if they do not match the reality of how the group operates. Such documents 
would be likely to be ineffective for legal purposes too, since they would clearly not 
reflect the ‘true’ agreement between the parties. However, the legal agreements are 
clearly the starting point for ‘delineating the transaction’ between related parties, as 
well as assessing the allocation of risk, which inevitably impacts on arms’ length price. 
 
In many cases, an analysis of the functions performed by a particular entity within a group may be 
consistent with a number of different contractual structures, each with a very different risk profile. For 
example, for an entity which acts as a procurement hub, one scenario could be that it merely provides 
facilitation services to other group entities. Another scenario would be that it acts as principal in 
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purchasing goods or services from third parties, and sells them on to other members of the group. A 
functional analysis of the ‘procurement hub’ activity would therefore be incomplete without a clear 
understanding of the third party contracts involved, and the nature of the contractual relationship 
between the group entities, as implemented through appropriate Intercompany Agreements. 
 

 
 

Q: How should groups prioritise which Intercompany 
Agreements to implement first?  

A: For less complex group structures and for groups with a less complex supply 
chains, it may be possible to implement ICAs covering all its material intra-group 
supplies in a single project, often completed within one month or less. For more 
complex scenarios, the prioritisation of ICAs for particular supplies is typically a 
matter of risk assessment and comparables analysis. 
 
Factors for risk assessment and prioritisation commonly include: 
 
• known and expected tax audits / investigations (including high risk jurisdictions); 
• supplies which are fundamental to the group’s value drivers; 
• high risk and high volume / high value transaction types; 
• supplies to and from companies in low tax and no tax jurisdictions; and 
• supplies relating to other arrangements which are likely to be subject to close scrutiny  

by tax inspectors. 

 

 “Where a transaction has been formalised by the associated enterprises 
through written contractual agreements, those agreements provide the 
starting point for delineating the transaction between them and how the 
responsibilities, risks, and anticipated outcomes arising from their interaction 
were intended to be divided at the time of entering into the contract.” 
OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, 
2017 edition, p 47 
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Q: What are the main areas of legal input which are required 
for Transfer Pricing compliance? 

A: The following is a list of the main areas where legal support will be needed for a 
multinational group’s Transfer Pricing compliance. 
 
Legal input into functional analysis (for Master File and Local Files, as applicable): 

• Legal aspects of the description of the group’s business and functional model 
• Legal ownership of assets (including intangibles) 
• Identification of intangibles, including legal / beneficial ownership and extent of legal protection 

and ring-fencing of IP 
• Impact of regulatory issues 
• Flow of contractual relationships, licencing and risk allocation, both internally within the group  

and externally, with third party customers, suppliers and lenders 
 
Identification of all ‘constituent entities’ (for Local Files and, if applicable,  
Country-by-Country Reporting) 
 
Intercompany agreements (to be included in Local Files and referred to in Master Files, where 
applicable): 
• Design of template ICAs 
• Review of consistency with the group’s intellectual property ownership, protection and 

enforcement strategy 
• Review of impact of regulatory issues 
• Implementation of ICAs, including briefing notes for parent and subsidiary boards as well as 

board minutes and other corporate approvals for corporate governance purposes 
• Documented policies for, amongst others: (i) the creation of further ICAs, as and when they 

are required; (ii) the maintenance of current ICAs; (iii) the avoidance of duplication and 
inconsistency as between ICAs; and (iv) ensuring that all relevant stakeholders are consulted 
in the ICA drafting process 

• Documented policies and systems for the archiving and retrieval of signed ICAs, including 
access permissions, to enable immediate recovery of ICAs in the event of tax enquiries or 
audits 

 
Business restructurings, acquisitions and sales (including any intra-group functions, business or 
asset transfers, to align the group’s internal supply chain, assets and functions with its Transfer 
Pricing objectives): 
• Legal, IP, asset ownership and commercial contract due diligence 
• Legal input into design and planning of restructuring projects 
• Drafting and implementation of legal documents and corporate approvals to implement 

restructuring projects 
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Q: What general principles should be followed when 
preparing and implementing ICAs? 

A: The following are suggested as general principles, which should apply whenever 
Intercompany Agreements are to be put in place or updated, whether for  
Transfer Pricing, regulatory or other commercial or strategic purposes. 
 
1. Brevity – Each intercompany agreement should be as short as reasonably possible. Long and 

overly complex agreements are unlikely to be read and understood by all the relevant 
stakeholders, and entail a higher risk that they do not match the way the group actually operates 
or is capable of operating in connection with intra-group supplies. This is often the result of 
groups using third party commercial contracts as the starting point for intercompany agreements. 
 

2. Simple language – As far as possible, intercompany agreements should be expressed in simple 
language so that they are easier to read, understand and translate for the purposes of local 
transfer pricing compliance. Quoting statutes and regulations should be avoided, unless it is 
absolutely necessary. 

 
3. Grouping of commercial terms – The key commercial terms should be grouped in one place, 

rather than being distributed across definitions, schedules and appendices. Again, this allows 
readers to understand the effect of the agreement more quickly. Standard terms are useful to 
apply when preparing several (but not all) types of intercompany agreements.  Often standard 
terms can be consistent across the full suite of a group’s ICAs. 

 
4. Consistency with Transfer Pricing policies – This includes the pricing structure, the basis for 

allocating costs and risks across multiple service recipients and (where appropriate) the exclusion 
of charges for shareholder services and costs, which do not directly benefit the relevant recipient 
entity. 

 
5. Consistency with legal relationships – Each intercompany agreement should be consistent with 

the legal relationships regarding the ownership and use of assets (including intangibles), the flow 
of supplies and related contractual relationships with third parties and the allocation of risk 
reflected in those relationships. 

 
6. Corporate benefit – The arrangements documented in intercompany agreements should be such 

that the directors of each participating group company can properly approve, as promoting the 
interests of that specific entity. This includes taking account of the relevant company’s financial 
resources and ability to assume risk and satisfy its liabilities, including all contingent liabilities, on 
an ongoing basis. 

 
7. Legally binding – Intercompany agreements should contain the elements necessary for them to 

be legally binding under all applicable laws. An exception is an ‘agreement’ between a parent 
company and its own branch or permanent establishment – this will not constitute a legal 
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agreement as such since there is only one party, but rather a memorandum of understanding of 
the applicable commercial terms, agreed to by the board of the parent and the managers of the 
branch. 

 
8. Briefing notes for directors – Directors of participating entities should be briefed on the reasons 

for putting in place the agreements and the likely implications of the proposed terms. 
 
9. Stakeholder review – The overriding principle is that the proposed intercompany agreements 

should be reviewed by all relevant stakeholders, so as to ensure that the agreements reflect the 
needs of the group as a whole, as well as the reality of intra-group transactions and recharges. 

 
 

Q: How long should Intercompany Agreements be? 

A: This depends on the type of transaction involved and the complexity of the 
arrangements, the applicable pricing methods and the payment mechanics. However, 
the objective should be to document the key terms as simply as possible and usually 
Intercompany Agreements should be no more than 5-10 pages in length. Longer 
agreements may look impressive, but they are usually less robust, because they are 
less likely to be read and understood by key stakeholders, less likely to reflect the 
operations of the group and the relevant parties, and therefore they are less likely to 
be fit for purpose. 
 

Q: Why do we need briefing notes for local boards and 
signatories of Intercompany Agreements? 
 
A: The process of putting in place Intercompany Agreements should support, rather 
than undermine, good corporate governance. “Tax told us to sign” is unlikely to be a 
helpful approach, either for subsidiary boards, individual signatories or for the group 
as a whole. 
 
This means that the boards of parent and subsidiary companies should receive a high level briefing 
on the issues they are being asked to consider and the terms of the ICAs they are proposing to 
approve. This is something that we routinely cover as part of our work with multinational groups and 
Transfer Pricing advisers and, in our view, raises the bar in terms of the robustness of TP 
documentation. 
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Q: Can we use electronic signatures to implement ICAs? 

A: Multinational groups very often use electronic signatures as a tool for the 
execution of ICAs and other documents. The majority of jurisdictions worldwide 
recognise electronic signatures as a legitimate method of executing most legal 
agreements, including ICAs. 
 
The European Directive on Electronic Signatures has been implemented in most EU countries and 
ensures that electronic signatures are recognised, provided certain conditions are met. In the US, the 
law permits the use of electronic signatures in many situations, and preempts many US State laws 
that would otherwise limit the use of electronic signatures.  
 
LCN Legal works with local legal counsel around the world to ensure the effectiveness of execution 
clauses in ICAs, including the use of electronic signatures. 

 
Q: How should a group’s in-house legal function be involved? 

A: Many of the companies we help have experienced in-house legal, compliance and 
company secretarial teams. Those teams should be fully consulted in the design, 
implementation and maintenance of Intercompany Agreements. Whenever we run 
workshops for multinational groups on Intercompany Agreements for TP compliance, 
we recommend that representatives from the legal, compliance and company 
secretarial teams attend, along with representatives from tax, TP, finance and other 
relevant functions. This aids a common understanding and appreciation of key 
aspects of TP compliance and effective implementation for tax audit readiness of the 
group. 
 
Clearly, it is a matter of choice for in-house legal teams as to whether they want to deal with the 
detail of implementing and maintaining ICAs themselves, or whether they regard their priorities as 
being elsewhere (such as on strategic advice, market-facing agreements and corporate and finance 
transactions). If those teams are not familiar with TP principles, OECD Guidelines and the particular 
requirements for Transfer Pricing compliance, they may want to outsource that role to specialists 
such as LCN Legal, or ask us to review their templates, systems and processes, to give assurance that 
they deal appropriately with the issues involved and ensure robust TP compliance for their group. 
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Appendix 2: Simplified case study illustrating a typical 
flow of intra-group supplies and related ICAs 

The following is a simplified case study illustrating a typical flow of intra-group 
supplies and related intercompany agreements within a software as a service  
(SaaS) business. 
 
Case study: SAAS and Consulting Services 
 

 
 
In this example, the group’s main business model is licensing software as a service. The group also 
provides consulting support to clients in order to implement the group’s SaaS solutions. Intellectual 
property is held centrally by the parent company. Local subsidiaries S1, S2 and S3 act as principals in 
licensing the relevant software in the local markets, and also provide consulting services to help 
customers implement the group’s SaaS solutions. Subsidiary S4 acts as a sales agent in its own 
country of operation, with subscription agreements being entered into directly between the parent 
and local customers. Subsidiary S5 provides research and development services to the parent for the 
benefit of the group. 
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The main intercompany agreements are likely to comprise the following: 
 
• Back-office services agreements between the parent (as supplier) and each of the subsidiaries (as 

recipients). The relevant services may include matters such as finance and accounting, IT, tax, HR, 
commercial and legal support. Depending on the transfer pricing methodology adopted by the 
parent, these services may be charged for on a cost-plus basis. The relevant agreements will be 
likely to take the form of a series of bilateral agreements between the parent and each subsidiary 
and incorporating a set of standard terms. Each agreement will be on similar terms and will 
include an “allocation key” to allocate centrally incurred costs between the multiple service 
recipients. 

 
• Strategic services agreements between the parent (as supplier) and each of S1, S2 and S3 (as 

recipients). Again, these may take the form of a series of bilateral agreements, incorporating 
standard terms. Each agreement may include an intellectual property licence and may, therefore, 
be similar in commercial terms to a franchise agreement, since in effect the parent is providing a 
bundle of strategic services, know-how and intellectual property to enable each of S1, S2 and S3 to 
carry on their respective businesses. Depending on the transfer pricing methodology adopted, the 
fees payable to the parent by each of S1, S2 and S3 may be a function of the profits achieved by 
the respective subsidiaries.  Other pricing methodologies may also be appropriate, depending on 
the circumstances. 

 
• A ‘global’ consulting services agreement entered into between the parent, S1, S2 and S3, as the 

group entities which employ fee-earning staff who provide consulting support to end customers. 
For any given customer project, staff from more than one of the relevant group companies may 
provide assistance. This global agreement, therefore, allocates risk and revenue between the 
relevant group companies with respect to each consulting client engagement.  

 
• A sales agency agreement between S4 (as supplier) and the parent (as recipient), dealing with the 

services, which S4 provides in facilitating the conclusion of subscription agreements between the 
parent and third party customers. 

 
• An R&D services agreement between S5 as service provider and the parent as recipient, relating 

to the R&D activities carried out by S5 and the ownership of intellectual property. This agreement 
will likely include an assignment to the parent of any intellectual property developed by S5 on an 
ongoing basis. 

 
• Intra-group loan agreements, as required. 
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What other people say about LCN Legal 

“I really like the format! It is very clear and easy to follow. Can you teach our lawyers 
to write so clearly? I wonder sometimes if they are being paid by the word.” 

Brian Sturtz, Former Director of International Tax and Transfer Pricing at Walmart Stores, 
commenting on template Intercompany Agreements created by LCN Legal 
 

“I worked with Paul Sutton for many years, in my role as Group Tax Manager of 
Sumitomo Electric Wiring Systems (Europe) Ltd (SEWS-E Ltd), and also for a 
period as SEWS-E Ltd Company Secretary. In this time I had extremely valuable 
assistance and advice from Paul, not only as regards general corporate law 
matters, but also particularly across a wide spectrum of legal aspects of SEWS-
E Ltd group transfer pricing policies, implementation,  
inter-group agreements and legal compliance.” 
Martin L Kinsey, Former Group Tax Manager, Sumitomo Electric Wiring Systems (Europe) 
 

 “I found it refreshing to go through the technical challenges and best practice 
on unwinding entities, including project managing the process, with some 
highly skilled and experienced in-house tax and legal experts.” 
Lee Holloway, Group Head of Tax, Next plc, commenting on a seminar presented by LCN Legal 
 

 “I have been working with Ivan Hanna over the past year on various corporate 
matters including a group share restructuring project and Intercompany 
Agreements for our transfer pricing compliance. Compared to other corporate 
law firms I have worked with, Ivan took the time to understand our business, 
our stakeholders and my needs. He was incredibly responsive and went above 
and beyond to manage our various stakeholders and turn around a big piece  
of work in a short amount of time. I have no hesitation in recommending  
Ivan or LCN Legal – they are what all solicitors should be!” 
Becky Karver, CFO, Deallus Consulting 

 

“At Caisson Investment Management, we have worked with Leiza across a 
number of areas including corporate restructuring and commercial agreements 
and we have always received a dedicated service that is second to 
none.  Having legal agreements that are easily understood and effectively 
reflect the commercial terms is of great importance and Leiza delivers both 
effortlessly.  It is an absolute pleasure working with Leiza as she guides you 
through the whole process with ease and professionalism.” 
Michael Newman, Finance Partner, Caisson Investment Management  
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