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Testimonials for LCN Legal’s materials, services and training seminars 
 
“I really like the format! It is very clear and easy to follow. 
Can you teach our lawyers to write so clearly? 
I wonder sometimes if they are being paid by the word.” 
– Brian Sturtz, Former Director of International Tax and Transfer Pricing at Walmart Stores, 
Inc., commenting on template Intercompany Agreements created by LCN Legal 
 
 
“I worked with Paul Sutton for many years, in my role as Group Tax Manager of Sumitomo 
Electric Wiring Systems (Europe) Ltd (SEWS-E Ltd), and also for a period as SEWS-E Ltd 
Company Secretary. In this time I had extremely valuable assistance and advice from Paul, 
not only as regards general corporate law matters, but also particularly across a wide 
spectrum of legal aspects of SEWS-E Ltd group transfer pricing policies, implementation, 
inter-group agreements and legal compliance.” 
– Martin L Kinsey, Former Group Tax Manager, Sumitomo Electric Wiring Systems (Europe) 
 
 
“I have been working with Ivan Hanna over the past year on various corporate matters 
including a group share restructuring project and Intercompany Agreements for our transfer 
pricing compliance. Compared to other corporate law firms I have worked with, Ivan took the 
time to understand our business, our stakeholders and my needs. He was incredibly 
responsive and went above and beyond to manage our various stakeholders and turn around 
a big piece of work in a short amount of time. I have no hesitation in recommending Ivan or 
LCN Legal – they are what all solicitors should be!” 
– Becky Karver, CFO, Deallus Consulting 
 
 
“I found it refreshing to go through the technical challenges and best practice on unwinding 
entities, including project managing the process, with some highly skilled and experienced in- 
house tax and legal experts.” 
— Lee Holloway, Group Head of Tax, Next plc 
 
 
“That was the clearest explanation of Aveling Barford I’ve heard for a long time!” 
– Director of Group Legal, listed insurance group 
 
 
“Wonderful to attend and share experiences.” 
– International Tax Manager, FTSE listed household name aviation group 
 
 
“An excellent event. The most insightful two hours I’ve spent in a long time.” 
– Director, Property Development Group 
 
 
“Excellent coverage of a complex topic.” 
– Partner, Tax Advisory Practice 
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“This was a thought-provoking seminar with great and relevant discussion.” 
– Founder, Tax Advisory Practice 
 
 
“An insightful seminar showcasing experiences that are not otherwise obtained. The LCN 
team led the seminar superbly and I learnt much today.”  
– Director, Corporate Recovery Firm 
 
 
“Very enjoyable and informative session!” 
– Head of Internal Audit, FTSE 100 property group 
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Important notice 
 
This report is provided on an “as is” basis. Readers should take their own professional advice, 
and this document should not be relied upon as a substitute for the same. No responsibility is 
accepted by LCN Legal Limited or any other contributors, or any of their respective directors, 
partners, employees, agents or representatives for any cost, loss or liability, however caused, 
incurred by any person by reliance on it. 
 
All extracts from the Transfer Pricing Guidelines are reproduced with the permission of the 
OECD as copyright owner. 
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1 Glossary and abbreviations 
 
Arm’s length principle The international standard that OECD member countries 

have agreed should be used for determining transfer prices 
for tax purposes. Under the arm’s length principle, where: 
“conditions are made or imposed between … two 
enterprises in their commercial or financial relations which 
differ from those which would be made between 
independent enterprises, then any profits which would, but 
for those conditions, have accrued to one of the enterprises, 
but, by reason of those conditions, have not so accrued, 
may be included in the profits of that enterprise and taxed 
accordingly”. (Article 9 of the OECD Model Tax Convention) 
 

Associated enterprises Two enterprises are associated if one of the enterprises 
participates directly or indirectly in the management, control, 
or capital of the other or if both enterprises are under 
common control. 
 

BEPS Base Erosion Profit Shifting, tax avoidance strategies that 
exploit gaps and mismatches in tax rules to artificially shift 
profits to low or no-tax locations. 
 

CbC Country-by-country. 
 

CUP Comparable Uncontrolled Price. 
 

Functional analysis An analysis aimed at identifying the economically significant 
activities and responsibilities undertaken, assets used or 
contributed, and risks assumed by the parties to the relevant 
transactions. 
 

ICA or ‘intercompany 
agreement’ 
 

A contractual agreement between associated enterprises.  

MNE Multinational enterprise. 
 

OECD 
 

The Organisation for Economic Co-operation and 
Development, an intergovernmental organisation founded in 
1960 to stimulate economic progress and world trade. 
 

Transfer prices The prices at which an enterprise transfers physical goods 
and intangible property, or provides services, to associated 
enterprises. 
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2 Introduction 
 
 

“Importantly, ex ante contractual assumption of risk should provide clear evidence of a 
commitment to assume risk prior to the materialisation of risk outcomes. Such evidence 
is a very important part of the tax administration’s transfer pricing analysis of risks in 
commercial or financial relations, since, in practice, an audit performed by the tax 
administration may occur years after the making of such up-front decisions by the 
associated enterprises and when outcomes are known.” 

 
– OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax 
Administrations, 2017 edition, p 63 (emphasis added) 

 
 
If you are reading this, you probably already have an unenviably broad role. You are 
expected to have a general understanding of the commercial, regulatory and legal issues 
affecting your organisation, across multiple jurisdictions. You probably provide strategic 
advice to parent and subsidiary boards and business units. You may well manage a number 
of team members and adviser relationships, and are under constant pressure to achieve 
more from static or even reducing budgets. 
 
You may be forgiven for not placing intra-group arrangements high on your list of priorities. 
Isn’t it all purely internal? 
 
What is transfer pricing, and why is it a major risk for MNEs 
 
Transfer pricing is widely regarded as one of the most significant and complex areas of tax 
risk affecting multinational groups. It is also a major focus for local tax administrations and 
supranational bodies. Non-compliance is not just a reputational issue for corporates – as 
demonstrated by the controversy surrounding the tax affairs of Google, Amazon and 
Starbucks – but can also result in significant financial liabilities in the form of adverse 
transfer pricing adjustments, fines and penalties. 
 
On 10 July 2017, the OECD released a revised edition of its Transfer Pricing Guidelines. 
This 2017 edition primarily consolidates changes resulting from the Base Erosion Profit 
Shifting (‘BEPS’) project, and also re-emphasises the fundamental importance of legal 
analysis and documentation in the resolution of transfer pricing issues. In particular, it 
recognises that contractual agreements between associated entities (referred to in this 
report as ‘intercompany agreements’ or ‘ICAs’) have a critical and central role in defining 
transactions between associated entities and the allocation of risk, which is key to the tax 
analysis carried out by tax authorities around the world. 
 
Transfer pricing documentation which is created without regard to the legal, regulatory and 
corporate governance requirements of a group and its relevant legal entities is unlikely to be 
robust or effective from a transfer pricing perspective. Conversely, legal structures and intra-
group contract terms which are not aligned to the group’s tax and transfer pricing 
compliance needs (or the transactional reality of intra-group supplies) are unlikely to be 
helpful and, at worst, can cut across and contradict the group’s transfer policy objectives. 
Tax and legal professionals therefore need to co-operate closely in order to help 
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multinational enterprises implement and maintain appropriate systems, including 
effective intercompany agreements in respect of material intra-group supplies. 
 
This report has been created for in-house legal counsel in multinational enterprises, to 
provide an understanding of why transfer pricing is important, and what types of legal input 
are required for transfer pricing compliance. 
 
Practical resources and action points for legal counsel 
 

• The following section of this report provides a 2-page executive briefing on 
transfer pricing for in-house legal counsel. 
 

• Section 4 (page 6) contains a simplified case study illustrating a typical flow of 
intra-group supplies and related intercompany agreements. 

 

• Section 5 (page 8) provides a practical checklist of the main areas of legal input 
which are required to support a group’s transfer pricing compliance policies and 
systems. Legal counsel will need to decide how the legal needs of the group will be 
represented in the processes required for transfer pricing compliance, and how the 
legal design and implementation of intercompany agreements should be resourced.  

 

• Section 6 (page 9) provides some suggested general principles for the 
preparation of intercompany agreements. 

 

• Section 7 (page 10) provides an in-house tax perspective on the process of 
putting in place intercompany agreements, in the form of a personal account 
from Ian Barron, former Vice President and Head of Corporate Tax for the EMEA 
Region at American Express. 

 

• Section 8 (page 12) reproduces selected extracts from the 2017 edition of the 
OECD’s Transfer Pricing Guidelines, in order to illustrate the interrelationship 
between legal issues / intercompany agreements and transfer pricing analysis.  

 

• Section 9 (page 30) sets out additional resources which are made available for 
free by LCN Legal. 

 

• Section 10 (page 31) provides information about LCN Legal and our specialism 
in intercompany agreements for transfer pricing compliance. 

 

• Section 11 (page 32) contains an enquiry form for specialist legal assistance 
with the creation, revision and maintenance of intercompany agreements. 
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3 A brief introduction to transfer pricing 
 
‘Transfer prices’ are the prices at which an enterprise transfers physical goods and 
intangible property, or provides services or financial support, to associated enterprises. 
Transfer prices are significant because they determine in large part the taxable profits of 
associated enterprises in different tax jurisdictions. 
 
The OECD has adopted the arm’s length principle as an international standard for 
determining transfer prices for tax purposes. In essence, the arm’s length principle allows 
tax authorities to review the transfer prices between associated enterprises, and tax an 
enterprise on the profits it would have made based on prices negotiated between 
independent enterprises. This applies both to ongoing supplies and to one-off transactions, 
and not just to legal entities, but also to branches or ‘permanent establishments’ for tax 
purposes. 
 
This creates a risk of double taxation, because any adjustment of transfer prices in one tax 
jurisdiction implies that a corresponding change should be made in another jurisdiction. If 
the tax administration in that other jurisdiction does not agree to make that corresponding 
adjustment, the group may be taxed twice on the same income. 
 
Legal input required for transfer pricing analysis 
 
As with many areas of tax, transfer pricing is closely related to legal structures and the 
contractual terms upon which intra-group transactions are conducted. This linkage is 
underlined by the OECD’s Transfer Pricing Guidelines, as updated in 2017. These 
guidelines recognise that intercompany agreements between associated entities have a 
central role in defining transactions between associated enterprises and the allocation of 
risk, which is key to the tax analysis carried out by tax authorities around the world. 
 
The application of the arm’s length principle requires a functional analysis to be carried 
out, to identify the economically significant activities, the assets used or contributed, and the 
risks and obligations assumed in transactions between related enterprises. The legal 
ownership of assets, the legal characteristics of the underlying assets and risks, and the 
legal relationship between the parties, form an important part of this functional analysis. 
Although those legal factors are not definitive (because they may not reflect the actual 
conduct of the parties or the economic characteristics of the transaction) they provide the 
starting point for the transfer pricing analysis and create the context for any discussions with 
local tax administrations. 
 
Transfer pricing documentation 
  
The OECD’s Transfer Pricing Guidelines recommend that local tax authorities adopt a 
three-tiered approach to the transfer pricing documentation which each MNE is required to 
maintain. This comprises the following: 
 

• Master file – this provides an overview of the MNE’s group, including the nature of 
its global business operations, its overall transfer pricing policies, and its global 
allocation of income and economic activity. 
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• Local files – the MNE must prepare a local file for each individual tax jurisdiction in 
which it is present. Each local file provides more detailed information on the 
transactions affecting that tax jurisdiction, including financial information, an 
analysis of comparable arm’s length prices and copies of all material ICAs. 

 

• Country-by-country (CbC) report – this comprises aggregated information relating 
to the global allocation of income, the taxes paid, and certain other indicators across 
all the tax jurisdictions in which the group operates. The report also requires a listing 
of all the ‘constituent entities’ for which financial information is reported. Note that 
the OECD recommends that CbC reports should not be required for MNE groups 
with annual consolidated group revenue of less than EUR 750 million. 

 
The need to design, implement and maintain appropriate corporate structures 
 
Transfer pricing compliance is not just about reporting on transactions after the event. 
MNEs must design and implement appropriate corporate structures, intercompany 
agreements and systems to facilitate continuing transfer pricing compliance. A risk cannot 
be allocated after the event, and therefore intercompany agreements should be put in 
place at or before the commencement of the relevant supplies. 
 
It is important that these structures, agreements and systems are not merely prepared “for 
tax” and “by tax”. They should also meet the group’s commercial, regulatory and corporate 
governance needs. This requires a cross-functional approach. Without that, there is a risk 
that arrangements will be put in place without regard to the needs of the group as a whole, 
and that inconsistent sets of documents will be created for different purposes. 
 
The legal input required for transfer pricing compliance does not have to be over-
engineered. In fact, when it comes to intercompany agreements, unnecessarily lengthy 
documents are unhelpful, because they are less likely to be read by the relevant 
stakeholders, and therefore less likely to reflect the group’s actual operations and intra-
group transactions. However, brevity should not be at the expense of compromising 
essential functionality such as correctly defining the subject matter of the supply, the 
allocation of risk and the pricing methodology, which should adhere to the arm’s length 
principle. 
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4 Simplified case study illustrating a typical flow of intra-group 
supplies and related intercompany agreements 

 
The following is a simplified case study illustrating a typical flow of intra-group supplies and 
related intercompany agreements within a software as a service (SaaS) business. 
 

 

 
 
In this example, the group’s main business model is licensing software as a service. The 
group also provides consulting support to clients in order to implement the group’s solutions. 
Intellectual property is held centrally by the parent company. Local subsidiaries S1, S2 and 
S3 act as principals in licensing the relevant software in the local markets, and also provide 
consulting services to help customers implement the group’s solutions. Subsidiary S4 acts 
as a sales agent in its own country of operation, with subscription agreements being entered 
into directly between the parent and local customers. Subsidiary S5 provides research and 
development services to the parent. 
 
The main intercompany agreements are likely to comprise the following: 
 

• Back-office services agreements between the parent (as supplier) and each of the 
subsidiaries (as recipients). The relevant services may include matters such finance 
and accounting, IT, tax, HR, commercial and legal support. Depending on the 
transfer pricing methodology adopted by the parent, these services may be charged 
for on a cost-plus basis. The relevant agreements will be likely to take the form of a 
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series of bilateral agreements between the parent and each subsidiary and 
incorporating a set of standard terms. Each agreement will be on similar terms and 
will include an “allocation key” to allocate centrally incurred costs between the 
multiple service recipients. 
 

• Strategic services agreements between the parent (as supplier) and each of S1, S2 
and S3 (as recipients). Again, these may take the form of a series of bilateral 
agreements, incorporating standard terms. Each agreement may include an 
intellectual property licence and may, therefore, be similar in commercial terms to a 
franchise agreement, since in effect the parent is providing a bundle of strategic 
services, know-how and intellectual property to enable each of S1, S2 and S3 to 
carry on their respective businesses. Depending on the transfer pricing 
methodology adopted, the fees payable to the parent by each of S1, S2 and S3 
may be a function of the profits achieved by the respective subsidiaries.  Other 
pricing methodologies may also be appropriate, depending on the circumstances. 
 

• A ‘global’ consulting services agreement entered into between the parent, S1, S2 
and S3, as the group entities which employ fee-earning staff who provide consulting 
support to end customers. For any given customer project, staff from more than one 
of the relevant group companies may provide assistance. This global agreement, 
therefore, allocates risk and revenue between the relevant group companies with 
respect to each consulting client engagement.  
 

• A sales agency agreement between S4 (as supplier) and the parent (as recipient), 
dealing with the services, which S4 provides in facilitating the conclusion of 
subscription agreements between the parent and third party customers. 
 

• An R&D services agreement between S5 as service provider and the parent as 
recipient, relating to the R&D activities carried out by S5 and the ownership of 
intellectual property. This agreement will likely include an assignment to the parent 
of any intellectual property developed by S5 on an ongoing basis. 
 

• Intra-group loan agreements, as required. 
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5 Checklist of the main areas of legal input required for transfer 
pricing compliance 

 
The following is a list of the main areas of legal input, which may be required for a MNE 
group’s transfer pricing compliance. 
 

 Legal input into functional analysis (for Master File and Local Files, as applicable): 
 

 Legal aspects of the description of the group’s business model 
 Legal ownership of assets 
 Identification of intangibles, including legal / beneficial ownership and extent 

of legal protection 
 Impact of regulatory issues 
 Flow of contractual relationships and risk allocation, both internally and 

externally 
 

 Identification of all ‘constituent entities’ (for Local Files and, if applicable, Country-
by-Country Reporting) 

 
 Intercompany agreements / ICAs (to be included in Local Files and referred to in 

Master Files, where applicable): 
 

 Design of template ICAs 
 Review of consistency with the group’s intellectual property ownership and 

protection strategy 
 Review of impact of regulatory issues 
 Implementation of ICAs, including briefing notes for parent and subsidiary 

boards as well as board minutes and other corporate approvals 
 Documented policies for, amongst others, (i) the creation of further ICAs, as 

and when they are required; (ii) the maintenance of drafted ICAs (iii) the 
avoidance of duplication as between ICAs; and (iv) ensuring that all 
relevant stakeholders are consulted in the ICA drafting process 

 Documented policies for the archiving and retrieval of signed ICAs, 
including access permissions 

 
 Business restructurings (including any intra-group transfers of businesses and 

assets, to align the group’s internal supply chain with its transfer pricing objectives): 
 

 Legal due diligence 
 Legal input into design and planning of restructuring projects 
 Drafting and implementation of legal documents 
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6 General principles for the preparation and implementation of 
intercompany agreements 

 
The following are suggested as general principles, which should apply whenever 
intercompany agreements are to be put in place or updated, whether for transfer pricing, 
regulatory or other purposes. 
 

1. Brevity – each intercompany agreement should be as short as reasonably 
possible. Long and overly complex agreements are unlikely to be read by all the 
relevant stakeholders, and entail a higher risk that they do not match the way 
the group actually operates or is capable of operating in connection with intra-
group supplies. 

 
2. Simple language – as far as possible, intercompany agreements should be 

expressed in simple language so that they are easier to read, understand and 
translate for the purposes of local transfer pricing compliance. Avoid quoting 
statutes and regulations unless it is absolutely necessary. 

 
3. Grouping of commercial terms – the key commercial terms should be 

grouped in one place, rather than being distributed across definitions, 
schedules and appendices. Again, this allows readers to understand the effect 
of the agreement more quickly. Standard terms are useful to apply when 
preparing several (but not all) types of intercompany agreements 

 
4. Consistency with transfer pricing methodology – this includes the pricing 

structure, the basis for allocating costs and risks across multiple service 
recipients and (where appropriate) the exclusion of charges for shareholder 
services, which do not directly benefit the relevant recipient. 

 
5. Consistency with legal relationships – each intercompany agreement should 

be consistent with the legal relationships regarding the ownership and use of 
assets, the flow of supplies and related contractual relationships with third 
parties and the allocation of risk reflected in those relationships. 

 
6. Corporate benefit – the arrangements documented in intercompany 

agreements should be such that the directors of each participating legal entity 
can properly approve, as promoting the interests of that specific entity. This 
includes taking account of the relevant entity’s financial resources and ability to 
assume risk and satisfy its liabilities, including all contingent liabilities. 

 
7. Legally binding – intercompany agreements should contain the elements 

necessary for them to be legally binding under all applicable laws. An exception 
is an ‘agreement’ between a parent company and its own branch or permanent 
establishment – this will not constitute an agreement as such since there is only 
one party, but rather a memorandum of the applicable commercial terms, 
agreed to be the board of the parent and the managers of the branch. 
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8. Briefing notes for directors – directors of participating entitles should be 
briefed on the reasons for putting in place the agreements and the likely 
implications of the proposed terms. 

 
9. Stakeholder review – the overriding principle is that the proposed 

intercompany agreements should be reviewed by all relevant stakeholders, so 
as to ensure that the agreements reflect the needs of the group as a whole, as 
well as the reality of intra-group transactions. 
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7 An in-house tax view: ‘Are intercompany agreements really 
necessary?’ by Ian Barron 

 
This article is kindly contributed by Ian Barron, who had a long tax career at American 
Express where he was Vice President and Head of Corporate Tax for the EMEA Region for 
19 years. The article first appeared in LCN Legal’s monthly International Corporate 
Structures newsletter. If you would like to subscribe for this newsletter, you can email as at 
info@lcnlegal.com. 
 
I first experienced crossborder intercompany agreements (‘’ICAs’’) over 30 years ago and, 
having just joined a multinational group from a purely domestic UK tax background, I had 
difficulty understanding why they were needed, who wants them and who cares? 
 
The answers were made clear very quickly, but I was mystified by my non-tax colleagues’ 
lack of interest in ICAs and the comment we frequently heard of “when I feel the pain from 
having no agreements, I’ll help you resolve your tax problem.” Not a collective problem but 
one for the in-house Tax team alone! 
 
Moving forward to 2017, does this sound at all familiar? If it does and you are responsible 
for a multinational with crossborder charges, get ready to feel the pain over the next few 
years when BEPS related tax audits start kicking in to larger and ultimately smaller groups. 
 
My first few European tax audits soon proved that ICAs were crucial support for major 
intercompany charges. That has never changed and will continue to apply. We were 
fortunate in having experienced US tax lawyers in the global tax department who had taken 
on the responsibility for drafting ICAs for all the major intercompany items. These 
agreements covered licensing, royalties, group funding and technology as well as the high 
value global back office services. 
 
Tax inspectors then (and now) pay close attention to intercompany charges and the first 
request we encountered on audit was always to provide them with ICAs. They seemed 
happy to receive an operating overview from us and documentation covering the major high 
value items. What influenced them was clearly: 
 

• the existence of agreements; 

• consistency with other countries having similar operations and charges; and 

• the same agreement terms applied whether a country had high, low or no taxes. 
 
During subsequent years, tax audits still concentrated on intercompany charges but 
requests for copies of ICAs were no longer confined to major value charges. This presented 
two significant challenges: 
 

• historical gaps, as there were few (if any) ICAs for low value charges; and 

• nobody in-house had the resources to draft large volumes of agreements and nor 
was there a budget for outsourcing to external legal specialists. 

 
We couldn’t fix the gaps for the past as the charges had been going on for years so we 
decided to fix them going forward in the hope that the ‘pain’ for the past would be tolerable, 
which fortunately it proved to be. 
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We faced the issue head on, suffered some relatively minor administrative fines but no tax 
adjustments. I think the regional tax inspectors appreciated the fact that: 
 

• we had ICAs for the majors; 

• we could support the minors economically, albeit without producing a contract; and 

• we were open about the issue. 
 
However, we were then under a commitment to fix the gap(s) going forward. As the global 
regulatory environment was changing with increased focus on good corporate governance 
and brand protection, a multifunctional team was established with appropriate resources 
and budgets to fix the gaps and deal with future ICAs. The team included tax, finance, 
business representatives, internal audit and internal control amongst others, all led by legal. 
External resources were used as required and automated solutions were sought wherever 
feasible. The team reported into senior management and subsidiary boards. 
 
Good governance and brand image protection apply to all multinationals as do the tax risks 
associated with compliance failings. Current and future tax audits will increasingly focus on 
basic compliance requirements like appropriate documentation, including ICAs. 
 
In my experience, ICAs for (major) transactions have always been crucial and in this BEPS 
world, documentation compliance is paramount and should not be ignored. The last thing 
any company wants is to be classified as high risk because of compliance deficiencies. 
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8 Extracts from the 2017 edition of the OECD Transfer Pricing 
Guidelines 

 
The passages below have been extracted from the 2017 edition of the OECD Transfer 
Pricing Guidelines for Multinational Enterprises and Tax Administrations. They highlight the 
role of legal documents and analysis in transfer pricing compliance. 
 
 

Reference Extract Comments 

 Chapter I: The Arm’s Length Principle  

Ch. I, A 
Para 1.2, 
p. 33 

It is important to bear in mind that the need to 
make adjustments to approximate arm's length 
conditions arises irrespective of any contractual 
obligation undertaken by the parties to pay a 
particular price or of any intention of the parties 
to minimize tax. Thus, a tax adjustment under 
the arm's length principle would not affect the 
underlying contractual obligations for non-tax 
purposes between the associated enterprises, 
and may be appropriate even where there is no 
intent to minimize or avoid tax. The 
consideration of transfer pricing should not be 
confused with the consideration of problems of 
tax fraud or tax avoidance, even though transfer 
pricing policies may be used for such purposes. 
 

Tax adjustments applying 
the arm’s length principle 
do not affect the underlying 
contractual obligations of 
the related parties 

Ch. I, 
D1.1. 
Para 1.36, 
pp 44, 45 

The economically relevant characteristics or 
comparability factors that need to be identified 
in the commercial or financial relations between 
the associated enterprises in order to accurately 
delineate the actual transaction can be broadly 
categorised as follows: 
• The contractual terms of the transaction 
(D.1.1). 
• The functions performed by each of the parties 
to the transaction, taking into account assets 
used and risks assumed, including how those 
functions relate to the wider generation of value 
by the MNE group to which the parties belong, 
the circumstances surrounding the transaction, 
and industry practices (D.1.2). 
• The characteristics of property transferred or 
services provided (D.1.3). 
• The economic circumstances of the parties 
and of the market in which the parties operate 
(D.1.4). 
• The business strategies pursued by the parties 
(D.1.5). 
 

The contractual terms of a 
transaction between related 
parties constitutes a key 
factor in assessing 
comparability with arm’s 
length transactions 
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Reference Extract Comments 

Ch. I, 
D.1.1. 
Para 1.42 
p 47 

Where a transaction has been formalised by the 
associated enterprises through written 
contractual agreements, those agreements 
provide the starting point for delineating the 
transaction between them and how the 
responsibilities, risks, and anticipated outcomes 
arising from their interaction were intended to be 
divided at the time of entering into the contract. 
The terms of a transaction may also be found in 
communications between the parties other than 
a written contract. 
 

The written contractual 
terms (if any) are the 
starting point for defining a 
relevant transaction and the 
allocation of risks and 
rewards 

Ch. I, 
D.1.1. 
Para 1.43 
pp 47, 48 

However, the written contracts alone are 
unlikely to provide all the information necessary 
to perform a transfer pricing analysis, or to 
provide information regarding the relevant 
contractual terms in sufficient detail. Further 
information will be required by taking into 
consideration evidence of the commercial or 
financial relations provided by the economically 
relevant characteristics in the other four 
categories (see paragraph 1.36): the functions 
performed by each of the parties to the 
transaction, taking into account assets used and 
risks assumed, together with the characteristics 
of property transferred or services provided, the 
economic circumstances of the parties and of 
the market in which the parties operate, and the 
business strategies pursued by the parties. 
… 
 
If the contract neither explicitly nor implicitly 
(taking into account applicable principles of 
contract interpretation) addresses 
characteristics of the transaction that are 
economically relevant, then any information 
provided by the contract should be 
supplemented for purposes of the transfer 
pricing analysis by the evidence provided by 
identifying those characteristics. 

In general, further 
information will need to be 
reviewed, in addition to the 
contractual terms 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
If economically relevant 
characteristics of the 
transaction (such as price 
based on suitable 
comparables) are not 
present in the contractual 
terms, other evidence will 
be used to identify those 
characteristics of the 
transaction 

Ch. I, 
D.1.1. 
Para 1.45 
p 48 
 

If the characteristics of the transaction that are 
economically relevant are inconsistent with the 
written contract between the associated 
enterprises, the actual transaction should 
generally be delineated for purposes of the 
transfer pricing analysis in accordance with the 
characteristics of the transaction reflected in the 
conduct of the parties. 

If an ICA is inconsistent 
with the economic 
characteristics of the 
transaction, then the 
economic characteristics 
will generally prevail for 
transfer pricing purposes 
and tax adjustments 
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Reference Extract Comments 

 

Ch. I, 
D.1.1. 
Para 1.46 
p 49 

It is, therefore, particularly important in 
considering the commercial or financial relations 
between associated enterprises to examine 
whether the arrangements reflected in the 
actual conduct of the parties substantially 
conform to the terms of any written contract, or 
whether the associated enterprises’ actual 
conduct indicates that the contractual terms 
have not been followed, do not reflect a 
complete picture of the transactions, have been 
incorrectly characterised or labelled by the 
enterprises, or are a sham. 
… 
 
Where there are material differences between 
contractual terms and the conduct of the 
associated enterprises in their relations with one 
another, the functions they actually perform, the 
assets they actually use, and the risks they 
actually assume, considered in the context of 
the contractual terms, should ultimately 
determine the factual substance and accurately 
delineate the actual transaction. 
 

It is essential that the 
proposed terms of ICAs are 
reviewed by all relevant 
stakeholders before they 
are implemented. ICAs 
should be subject to regular 
ongoing review to take into 
account any changes in the 
way the group operates 

Ch. I, 
D.1.2 
Para 1.51 
p 51 

In transactions between two independent 
enterprises, compensation usually will reflect 
the functions that each enterprise performs 
(taking into account assets used and risks 
assumed). Therefore, in delineating the 
controlled transaction and determining 
comparability between controlled and 
uncontrolled transactions or entities, a functional 
analysis is necessary. This functional analysis 
seeks to identify the economically significant 
activities and responsibilities undertaken, assets 
used or contributed, and risks assumed by the 
parties to the transactions. The analysis focuses 
on what the parties actually do and the 
capabilities they provide. Such activities and 
capabilities will include decision-making, 
including decisions about business strategy and 
risks. For this purpose, it may be helpful to 
understand the structure and organisation of the 
MNE group and how they influence the context 
in which the MNE operates. In particular, it is 
important to understand how value is generated 
by the group as a whole, the interdependencies 
of the functions performed by the associated 

Analysis of legal rights and 
obligations of the parties 
forms part of the functional 
analysis for transfer pricing 
purposes 
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Reference Extract Comments 

enterprises with the rest of the group, and the 
contribution that the associated enterprises 
make to that value creation. It will also be 
relevant to determine the legal rights and 
obligations of each of the parties in performing 
their functions. While one party may provide a 
large number of functions relative to that of the 
other party to the transaction, it is the economic 
significance of those functions in terms of their 
frequency, nature, and value to the respective 
parties to the transactions that is important. 
 

Ch. I, 
D.1.2 
Para 1.55 
p 52 
 

The functional analysis may show that the MNE 
group has fragmented highly integrated 
functions across several group companies. 
There may be considerable interdependencies 
between the fragmented activities. For example, 
the separation into different legal entities of 
logistics, warehousing, marketing, and sales 
functions may require considerable co-
ordination in order that the separate activities 
interact effectively. Sales activities are likely to 
be highly dependent on marketing, and 
fulfilment of sales, including the anticipated 
impact of marketing activities, would require 
alignment with stocking processes and logistics 
capability. That required co-ordination may be 
performed by some or all of the associated 
enterprises performing the fragmented activities, 
performed through a separate co-ordination 
function, or performed through a combination of 
both. Risk may be mitigated through 
contributions from all the parties, or risk 
mitigation activities may be undertaken mainly 
by the co-ordination function. Therefore, when 
conducting a functional analysis to identify the 
commercial or financial relations in fragmented 
activities, it will be important to determine 
whether those activities are highly 
interdependent, and, if so, the nature of the 
interdependencies and how the commercial 
activity to which the associated enterprises 
contribute is co-ordinated. 

 

 D.1.2.1. Analysis of risks in commercial or 
financial relations 
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Reference Extract Comments 

Ch. I, 
D.1.2.1. 
Para 1.60 
pp 54, 55 

The steps in the process set out in the rest of 
this section for analysing risk in a controlled 
transaction, in order to accurately delineate the 
actual transaction in respect to that risk, can be 
summarised as follows: 
1) Identify economically significant risks with 
specificity (see Section D.1.2.1.1). 
2) Determine how specific, economically 
significant risks are contractually assumed by 
the associated enterprises under the terms of 
the transaction (see Section D.1.2.1.2). 
3) Determine through a functional analysis how 
the associated enterprises that are parties to the 
transaction operate in relation to assumption 
and management of the specific, economically 
significant risks, and in particular which 
enterprise or enterprises perform control 
functions and risk mitigation functions, which 
enterprise or enterprises encounter upside or 
downside consequences of risk outcomes, and 
which enterprise or enterprises have the 
financial capacity to assume the risk (see 
Section D.1.2.1.3). 
4) Steps 2-3 will have identified information 
relating to the assumption and management of 
risks in the controlled transaction. The next step 
is to interpret the information and determine 
whether the contractual assumption of risk is 
consistent with the conduct of the associated 
enterprises and other facts of the case by 
analysing (i) whether the associated enterprises 
follow the contractual terms under the principles 
of Section D.1.1; and (ii) whether the party 
assuming risk, as analysed under (i), exercises 
control over the risk and has the financial 
capacity to assume the risk (see Section 
D.1.2.1.4). 
5) Where the party assuming risk under steps 1-
4(i) does not control the risk or does not have 
the financial capacity to assume the risk, apply 
the guidance on allocating risk (see Section 
D.1.2.1.5). 
6) The actual transaction as accurately 
delineated by considering the evidence of all the 
economically relevant characteristics of the 
transaction as set out in the guidance in Section 
D.1, should then be priced taking into account 
the financial and other consequences of risk 
assumption, as appropriately allocated, and 

Analysis of the contractual 
allocation of risks between 
related parties is a key part 
of the analysis of risk for 
transfer pricing purposes 
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Reference Extract Comments 

appropriately compensating risk management 
functions (see Section D.1.2.1.6). 
 

Ch. I, 
D.1.2.1.2. 
Para 1.78 
p 63 

A contractual assumption of risk constitutes an 
ex ante agreement to bear some or all of the 
potential costs associated with the ex post 
materialisation of downside outcomes of risk in 
return for some or all of the potential benefit 
associated with the ex post materialisation of 
positive outcomes. Importantly, ex ante 
contractual assumption of risk should provide 
clear evidence of a commitment to assume risk 
prior to the materialisation of risk outcomes. 
Such evidence is a very important part of the tax 
administration’s transfer pricing analysis of risks 
in commercial or financial relations, since, in 
practice, an audit performed by the tax 
administration may occur years after the making 
of such up-front decisions by the associated 
enterprises and when outcomes are known. The 
purported assumption of risk by associated 
enterprises when risk outcomes are certain is by 
definition not an assumption of risk, since there 
is no longer any risk. Similarly, ex post 
reallocations of risk by a tax administration 
when risk outcomes are certain may, unless 
based on the guidance elsewhere in these 
Guidelines and in particular Section D.1.2.1, be 
inappropriate. 
 

Wherever possible, ensure 
that intercompany 
agreements are put in 
place contemporaneously 
with the commencement of 
the relevant transactions 

Ch. I, 
D.1.2.1.2. 
Para 1.81, 
p 64 

The assumption of risk has a significant effect 
on determining arm’s length pricing between 
associated enterprises, and it should not be 
concluded that the pricing arrangements 
adopted in the contractual arrangements alone 
determine which party assumes risk. Therefore, 
one may not infer from the fact that the price 
paid between associated enterprises for goods 
or services is set at a particular level, or by 
reference to a particular margin, that risks are 
borne by those associated enterprises in a 
particular manner. For example, a manufacturer 
may claim to be protected from the risk of price 
fluctuation of raw material as a consequence of 
its being remunerated by another group 

Contractual terms are not 
conclusive as to the 
allocation of risk 
 
Ensure that ICAs allocate 
risk effectively, and do not 
merely reflect pricing terms 
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Reference Extract Comments 

company on a basis that takes account of its 
actual costs. The implication of the claim is that 
the other group company bears the risk. The 
form of remuneration cannot dictate 
inappropriate risk allocations. It is the 
determination of how the parties actually 
manage and control risks, as set out in the 
remaining steps of the process of analysing risk, 
which will determine the assumption of risks by 
the parties, and consequently dictate the 
selection of the most appropriate transfer pricing 
method. 
 

Ch. I 
D.1.2.1.4. 
Para 1.88 
p 68 

Where differences exist between contractual 
terms related to risk and the conduct of the 
parties which are economically significant and 
would be taken into account by third parties in 
pricing the transaction between them, the 
parties’ conduct in the context of the consistent 
contractual terms should generally be taken as 
the best evidence concerning the intention of 
the parties in relation to the assumption of risk. 
 

Conduct of the parties will 
supersede contractual 
terms where risk allocation 
is improperly reflected in 
ICAs 

Ch. I 
D.1.2.1.4. 
Para 1.89 
p 68 

The assumption of risk in the transaction should 
be determined by the actual conduct of the 
parties in the context of the contractual terms, 
rather than by aspects of written contractual 
terms which are not in practice applied. 
 

It is critical that all relevant 
stakeholders are involved 
in assessing the 
appropriateness of 
proposed ICA terms 

Ch. I 
D.1.2.1.4. 
Para 1.95 
p 70 

Where two or more parties to the transaction 
assume a specific risk (as analysed under step 
4(i)), and in addition they together control the 
specific risk and each has the financial capacity 
to assume their share of the risk, then that 
assumption of risk should be respected. 
Examples may include the contractual 
assumption of development risk under a 
transaction in which the enterprises agree jointly 
to bear the costs of creating a new product. 
 

Joint control and 
assumption of risk should 
be considered where 
appropriate 

Ch. I. B.1 
Para 2.18 
p 102 

The reference to “commodities” shall be 
understood to encompass physical products for 
which a quoted price is used as a reference by 
independent parties in the industry to set prices 
in uncontrolled transactions. 
 

 

 B. Comparable uncontrolled price method  

Ch. I. B.1 For the CUP method to be reliably applied to  
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Reference Extract Comments 

Para 2.20 
p 103 

commodity transactions, the economically 
relevant characteristics of the controlled 
transaction and the uncontrolled transactions or 
the uncontrolled arrangements represented by 
the quoted price need to be comparable. For 
commodities, the economically relevant 
characteristics include, among others, the 
physical features and quality of the commodity; 
the contractual terms of the controlled 
transaction, such as volumes traded, period of 
the arrangements, the timing and terms of 
delivery, transportation, insurance, and foreign 
currency terms. 
 

 A.3 Review of the controlled transaction and 
choice of the tested party 

 

Ch. I, 
A.3.1 
Para 3.11 
p 151 

While some separately contracted transactions 
between associated enterprises may need to be 
evaluated together in order to determine 
whether the conditions are arm's length, other 
transactions contracted between such 
enterprises as a package may need to be 
evaluated separately. An MNE may package as 
a single transaction and establish a single price 
for a number of benefits such as licences for 
patents, know-how, and trademarks, the 
provision of technical and administrative 
services, and the lease of production facilities. 
This type of arrangement is often referred to as 
a package deal. Such comprehensive packages 
would be unlikely to include sales of goods, 
however, although the price charged for sales of 
goods may cover some accompanying services. 
In some cases, it may not be feasible to 
evaluate the package as a whole so that the 
elements of the package must be segregated. In 
such cases, after determining separate transfer 
pricing for the separate elements, the tax 
administration should nonetheless consider 
whether in total the transfer pricing for the entire 
package is arm's length. 
 

The analysis of a 
transaction for transfer 
pricing purposes may 
require contractual 
packages to be 
‘unbundled’, or separately 
contracted arrangements to 
be viewed together 

 Chapter VI: Special Considerations for 
Intangibles 

 

Ch. VI 
Para 6.4 p 
248 

In order to determine arm’s length conditions for 
the use or transfer of intangibles it is important 
to perform a functional and comparability 
analysis in accordance with Section D.1 of 
Chapter I, based on identifying the intangibles 
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and associated risks in contractual 
arrangements and then supplementing the 
analysis through examination of the actual 
conduct of the parties based on the functions 
performed, assets used, and risks assumed, 
including control of important functions and 
economically significant risks. 
 

Ch. VI, A.1 
Para 6.8 
pp 
249,250 

The availability and extent of legal, contractual, 
or other forms of protection may affect the value 
of an item and the returns that should be 
attributed to it. The existence of such protection 
is not, however, a necessary condition for an 
item to be characterised as an intangible for 
transfer pricing purposes. Similarly, while some 
intangibles may be identified separately and 
transferred on a segregated basis, other 
intangibles may be transferred only in 
combination with other business assets. 
Therefore, separate transferability is not a 
necessary condition for an item to be 
characterised as an intangible for transfer 
pricing purposes. 
 

Legal considerations are 
relevant in determining the 
value of intangible assets, 
but are not conclusive 

 Ownership of intangibles and transactions 
involving the development, enhancement, 
maintenance, protection and exploitation of 
intangibles 

 

Ch. VI, B 
Para 6.33 
p 258 

Depending on the facts of any given case 
involving intangibles the following factors, 
among others, can create challenges: 
… 
vii) The fact that taxpayer structures may be 
based on contractual terms between associated 
enterprises that separate ownership, the 
assumption of risk, and/or funding of 
investments in intangibles from performance of 
important functions, control over risk, and 
decisions related to investment in ways that are 
not observed in transactions between 
independent enterprises and that may 
contribute to base erosion and profit shifting. 
 

Transfer pricing analysis is 
made more complicated if 
the ICAs are not followed 
by the parties in practice 

Ch. VI, B 
Para 6.34, 
p 259, 260 

The framework for analysing transactions 
involving intangibles between associated 
enterprises requires taking the following steps, 
consistent with the guidance for identifying the 
commercial or financial relations provided in 
Section D.1 of Chapter I: 

An analysis of legal 
ownership of intangibles 
and the full contractual 
arrangements is a key part 
and the starting point for 
the analysis of transactions 
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i) Identify the intangibles used or transferred in 
the transaction with specificity and the specific, 
economically significant risks associated with 
the development, enhancement, maintenance, 
protection, and exploitation of the intangibles; 
ii) Identify the full contractual arrangements, 
with special emphasis on determining legal 
ownership of intangibles based on the terms 
and conditions of legal arrangements, including 
relevant registrations, licence agreements, other 
relevant contracts, and other indicia of legal 
ownership, and the contractual rights and 
obligations, including contractual assumption of 
risks in the relations between the associated 
enterprises; 
iii) Identify the parties performing functions 
(including specifically the important functions 
described in paragraph 6.56), using assets, and 
managing risks related to developing, 
enhancing, maintaining, protecting, and 
exploiting the intangibles by means of the 
functional analysis, and in particular which 
parties control any outsourced functions, and 
control specific, economically significant risks; 
iv) Confirm the consistency between the terms 
of the relevant contractual arrangements and 
the conduct of the parties, and determine 
whether the party assuming economically 
significant risks under step 4 (i) of paragraph 
1.60, controls the risks and has the financial 
capacity to assume the risks relating to the 
development, enhancement, maintenance, 
protection, and exploitation of the intangibles; 
v) Delineate the actual controlled transactions 
related to the development, enhancement, 
maintenance, protection, and exploitation of 
intangibles in light of the legal ownership of the 
intangibles, the other relevant contractual 
relations under relevant registrations and 
contracts, and the conduct of the parties, 
including their relevant contributions of 
functions, assets and risks, taking into account 
the framework for analysing and allocating risk 
under Section D.1.2.1 of Chapter I; 
vi) Where possible, determine arm’s length 
prices for these transactions consistent with 
each party’s contributions of functions 
performed, assets used, and risks assumed, 
unless the guidance in Section D.2 of Chapter I 

for transfer pricing 
purposes 
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applies. 
 

 Intangible ownership and contractual terms 
relating to intangibles 

 

Ch. VI, B.1 
Para 6.35 
p 260 

Legal rights and contractual arrangements form 
the starting point for any transfer pricing 
analysis of transactions involving intangibles.  
… 
The prices and other conditions contained in 
such contracts may or may not be consistent 
with the arm’s length principle. 
 

 

Ch. VI, B.1 
Para 6.36, 
p 260,261 

Where no written terms exist, or where the facts 
of the case, including the conduct of the parties, 
differ from the written terms of any agreement 
between them or supplement these written 
terms, the actual transaction must be deduced 
from the facts as established, including the 
conduct of the parties (see Section D.1.1 of 
Chapter I). It is, therefore, good practice for 
associated enterprises to document their 
decisions and intentions regarding the allocation 
of significant rights in intangibles. 
Documentation of such decisions and 
intentions, including written agreements, should 
generally be in place at or before the time that 
associated enterprises enter into transactions 
leading to the development, enhancement, 
maintenance, protection, or exploitation of 
intangibles. 
 

It is recommended that 
multinational entities 
document transactions 
between related parties by 
written agreements, at or 
before the time the 
arrangements are entered 
into 
 
Highlights the importance 
of reviewing historic ICAs 
prior to putting in place and 
determining the ‘effective 
date’ of new ICA templates 

Ch. VI, B.1 
Para 6.40 
p 261 

The legal owner will be considered to be the 
owner of the intangible for transfer pricing 
purposes. If no legal owner of the intangible is 
identified under applicable law or governing 
contracts, then the member of the MNE group 
that, based on the facts and circumstances, 
controls decisions concerning the exploitation of 
the intangible and has the practical capacity to 
restrict others from using the intangible will be 
considered the legal owner of the intangible for 
transfer pricing purposes. 

 

Ch. VI, B.1 
Para 6.41 
p 262 

In identifying the legal owner of intangibles, an 
intangible and any licence relating to that 
intangible are considered to be different 
intangibles for transfer pricing purposes, each 
having a different owner. See paragraph 6.26. 
For example, Company A, the legal owner of a 
trademark, may provide an exclusive licence to 
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Company B to manufacture, market, and sell 
goods using the trademark. One intangible, the 
trademark, is legally owned by Company A. 
Another intangible, the licence to use the 
trademark in connection with manufacturing, 
marketing and distribution of trademarked 
products, is legally owned by Company B. 
Depending on the facts and circumstances, 
marketing activities undertaken by Company B 
pursuant to its licence may potentially affect the 
value of the underlying intangible legally owned 
by Company A, the value of Company B’s 
licence, or both. 
 

Ch. VI, B.1 
Para 6.42 
p 262 

While determining legal ownership and 
contractual arrangements is an important first 
step in the analysis, these determinations are 
separate and distinct from the question of 
remuneration under the arm’s length principle. 
For transfer pricing purposes, legal ownership of 
intangibles, by itself, does not confer any right 
ultimately to retain returns derived by the MNE 
group from exploiting the intangible, even 
though such returns may initially accrue to the 
legal owner as a result of its legal or contractual 
right to exploit the intangible. The return 
ultimately retained by or attributed to the legal 
owner depends upon the functions it performs, 
the assets it uses, and the risks it assumes, and 
upon the contributions made by other MNE 
group members through their functions 
performed, assets used, and risks assumed. For 
example, in the case of an internally developed 
intangible, if the legal owner performs no 
relevant functions, uses no relevant assets, and 
assumes no relevant risks, but acts solely as a 
title holding entity, the legal owner will not 
ultimately be entitled to any portion of the return 
derived by the MNE group from the exploitation 
of the intangible other than arm’s length 
compensation, if any, for holding title. 
 

 

Ch. VI, B.1 
Para 6.43 
p 262 

Legal ownership and contractual relationships 
serve simply as reference points for identifying 
and analysing controlled transactions relating to 
the intangible and for determining the 
appropriate remuneration to members of a 
controlled group with respect to those 
transactions. Identification of legal ownership, 
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combined with the identification and 
compensation of relevant functions performed, 
assets used, and risks assumed by all 
contributing members, provides the analytical 
framework for identifying arm’s length prices 
and other conditions for transactions involving 
intangibles. As with any other type of 
transaction, the analysis must take into account 
all of the relevant facts and circumstances 
present in a particular case and price 
determinations must reflect the realistic 
alternatives of the relevant group members. The 
principles of this paragraph are illustrated by 
Examples 1 to 6 in the Annex to Chapter VI. 
 

Ch. VI, B.1 
Para 6.44 
pp 262, 
263 

Because the actual outcomes and manner in 
which risks associated with the development or 
acquisition of an intangible will play out over 
time are not known with certainty at the time 
members of the MNE group make decisions 
regarding intangibles, it is important to 
distinguish between (a) anticipated (or ex ante) 
remuneration, which refers to the future income 
expected to be derived by a member of the 
MNE group at the time of a transaction; and (b) 
actual (or ex post) remuneration, which refers to 
the income actually earned by a member of the 
group through the exploitation of the intangible. 
 

 

 B.2.2. Use of Assets  

Ch. VI 
B.2.2 
Para 6.62 
p 269 

The contractual arrangements will generally 
determine the terms of the funding transaction, 
as clarified or supplemented by the economic 
characteristics of the transaction as reflected in 
the conduct of the parties. The return that would 
generally be expected by the funder should 
equal an appropriate risk-adjusted return. Such 
return can be determined, for example, based 
on the cost of capital or the return of a realistic 
alternative investment with comparable 
economic characteristics. In determining an 
appropriate return for the funding activities, it is 
important to consider the financing options 
realistically available to the party receiving the 
funds. There may be a difference between the 
return expected by the funder on an ex ante 
basis and the actual return received on an ex 
post basis. For example, when the funder 
provides a loan for a fixed amount at a fixed 
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interest rate, the difference between the actual 
and expected returns will reflect the risk playing 
out that the borrower cannot make some or all 
of the payments due. 
 

 Some implications from applying Sections B.1 
and B.2 

 

Ch. VI 
B.2.5 
Para 6.71 
p 269 

If the legal owner of an intangible in substance: 

• performs and controls all of the 
functions (including the important 
functions described in paragraph 6.56) 
related to the development, 
enhancement, maintenance, protection 
and exploitation of the intangible; 

• provides all assets, including funding, 
necessary to the development, 
enhancement, maintenance, protection, 
and exploitation of the intangibles; and 

• assumes all of the risks related to the 
development, enhancement, 
maintenance, protection, and 
exploitation of the intangible, 

then it will be entitled to all of the anticipated, ex 
ante, returns derived from the MNE group’s 
exploitation of the intangible. To the extent that 
one or more members of the MNE group other 
than the legal owner performs functions, uses 
assets, or assumes risks related to the 
development, enhancement, maintenance, 
protection, and exploitation of the intangible, 
such associated enterprises must be 
compensated on an arm’s length basis for their 
contributions. This compensation may, 
depending on the facts and circumstances, 
constitute all or a substantial part of the return 
anticipated to be derived from the exploitation of 
the intangible. 
 

 

 Extent and duration of legal protection  

Ch. VI 
D.2.1.2 
Para 
6.119 pp 
287, 288 

The extent and duration of legal protection of 
the intangibles relevant to a particular transfer 
can be an important comparability 
consideration. Legal protections associated with 
some intangibles can prevent competitors from 
entering a particular market. For other 
intangibles, such as know-how or trade secrets, 
available legal protections may have a different 
nature and not be as strong or last as long. For 

Consider the type of 
intangibles when 
determining pricing and the 
term of licence in relevant 
ICAs 
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intangibles with limited useful lives, the duration 
of legal protections can be important since the 
duration of the intangible rights will affect the 
expectation of the parties to a transaction with 
regard to the future benefits from the 
exploitation of the intangible. For example, two 
otherwise comparable patents will not have 
equivalent value if one expires at the end of one 
year while the other expires only after ten years. 
 

 Chapter VII: Special Considerations for Intra-
Group Services 

 

 D.2 Simplified determination of arm’s length 
charges for low value- adding intra-group 
services 

 

Ch VII, 
D.3 
Para 7.64 
pp 
342,343 

An MNE group electing for application of this 
simplified methodology shall prepare the 
following information and documentation and 
make it available upon request to the tax 
administration of any entity within the group 
either making or receiving a payment for low 
value-adding intra-group services. 
• A description of the categories of low value-
adding intra-group services provided; the 
identity of the beneficiaries; the reasons 
justifying that each category of services 
constitute low value- adding intra-group services 
within the definition set out in Section D.1; the 
rationale for the provision of services within the 
context of the business of the MNE; a 
description of the benefits or expected benefits 
of each category of services; a description of 
the selected allocation keys and the reasons 
justifying that such allocation keys produce 
outcomes that reasonably reflect the benefits 
received, and confirmation of the mark-up 
applied; 
• Written contracts or agreements for the 
provision of services and any modifications to 
those contracts and agreements reflecting the 
agreement of the various members of the group 
to be bound by the allocation rules of this 
section. Such written contracts or agreements 
could take the form of a contemporaneous 
document identifying the entities involved, the 
nature of the services, and the terms and 
conditions under which the services are 
provided; 
• Documentation and calculations showing the 

Written contractual 
agreements are needed to 
substantiate low-value 
intra-group services which 
are charged for on a cost 
plus basis 
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determination of the cost pool as described in 
Section D.2.2, and of the mark-up applied 
thereon, in particular a detailed listing of all 
categories and amounts of relevant costs, 
including costs of any services provided solely 
to one group member; 
• Calculations showing the application of the 
specified allocation keys. 

 Chapter IX: Transfer Pricing Aspects of 
Business Restructurings 

 

 Accurate delineation of the transactions 
comprising the business restructuring: functions, 
assets and risks before and after the 
restructuring 

 

Ch IX, B.1 
Para 9.17 
p 371 

Where the conditions of a business restructuring 
have been formalised by the MNE group in 
writing (e.g. written contractual agreements, 
correspondence and/or other communications), 
those agreements provide the starting point for 
delineating the transactions comprising the 
business restructuring between the MNEs 
involved. The contractual terms may describe 
the roles, responsibilities and rights of the 
restructured entity under the pre-restructuring 
arrangement (including in relevant 
circumstances those existing under contract and 
commercial law) and of the manner and extent 
to which those rights and obligations change as 
a result of the restructuring. However, where no 
written terms exist, or where the facts of the 
case, including the conduct of the parties, differ 
materially from the written terms of any 
agreement between them or supplement these 
written terms, the actual transactions comprising 
the business restructuring must be deduced 
from the facts as established, including the 
conduct of the parties (see Section D.1.1 of 
Chapter I). 
 

ICAs should be reviewed 
whenever a multinational 
group undergoes a 
corporate or business 
restructuring involving the 
assets, services, products 
or entities relevant to the 
ICAs 

 Other options realistically available to the 
parties 

 

Ch. IX, B.3 
Para 9.29 
pp 376, 
377 

At arm’s length, there are situations where the 
restructured entity would have had no clearly 
more attractive option realistically available to it 
than to accept the conditions of the 
restructuring, e.g. a contract termination – with 
or without indemnification as discussed at 
Section F below. In longer-term contracts, this 
may occur by invoking an exit clause that allows 
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for one party to prematurely exit the contract 
with just cause. In contracts that allow either 
party to opt out of the contract, the party 
terminating the arrangement may choose to do 
so because it has determined, subject to the 
terms of the termination clause, that it is more 
favourable to stop using the function, or to 
internalise it, or to engage a cheaper or more 
efficient provider or to seek more lucrative 
opportunities. If the restructured entity transfers 
rights or other assets or an ongoing concern to 
another party, it might however be compensated 
for such a transfer as discussed in Section E 
below. 
 

Ch. IX, B.3 
Para 9.31 
p 377 
 

The reference to the notion of options 
realistically available is not intended to create a 
requirement for taxpayers to document all 
possible hypothetical options realistically 
available. Rather, the intention is to provide an 
indication that, if there is a realistically available 
option that is clearly more attractive, it should be 
considered in the analysis of the conditions of 
the restructuring. 
 

 

 Indemnification of the restructured entity for the 
termination or substantial renegotiation of 
existing arrangements 

 

Ch. IX, F. 
Para 9.78 
p 394 

There should be no presumption that all 
contract terminations or substantial 
renegotiations should give a right to 
indemnification at arm’s length, as this will 
depend on the facts and circumstances of each 
case. The analysis of whether an 
indemnification would be warranted at arm’s 
length should be made on the basis of the 
accurate delineation of the arrangements before 
and after the restructuring (based on the 
guidance in Section D.1 of Chapter I and 
Section B.1 of this Part) and the options 
realistically available to the parties. 
 

 

Ch. IX, F, 
Para 9.79 
p 394 
 

Once the restructuring arrangements have been 
accurately delineated and the options 
realistically available to the parties have been 
assessed, the following aspects should be 
considered: 
• Whether commercial law supports rights to 
indemnification for the restructured entity under 
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the facts of the case as accurately delineated 
(see Section F.1 below); 
• Whether the existence or absence of an 
indemnification clause or similar provisions (as 
well as the terms of such a clause where it 
exists) under the terms of the arrangement, as 
accurately delineated, is arm’s length (see 
Section F.2 below). 
• Which party should ultimately bear the costs 
related to the indemnification of the party that 
suffers from the termination or re- negotiation of 
the agreement (see Section F.3 below). 
 

 Whether the existence or absence of an 
indemnification clause or similar provisions (as 
well as the terms of such a clause where it 
exists) under the terms of the arrangement, as 
accurately delineated, is arm’s length. 

 

Ch. IX, 
F.2, 
Para 9.81 
p 395 
 

The accurate delineation of the transaction will 
identify whether an indemnification clause or 
arrangement is in place upon termination, non-
renewal or re-negotiation of the arrangements. 
In order to do so, the starting point should be a 
review of whether an indemnification clause or 
similar provision for termination, non-renewal or 
renegotiation is provided for, and of whether the 
conditions for termination, non-renewal or 
renegotiation of the contract were respected 
(e.g. with regard to any required notice period). 
However, the examination of the terms of the 
contract between the associated enterprises 
may not suffice from a transfer pricing 
perspective as the mere fact that a given 
terminated, non-renewed or renegotiated 
contract did not provide an indemnification or 
similar provision does not necessarily mean that 
this is arm's length, as discussed below. 
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9 Additional resources made available for free by LCN Legal 
 
The following resources are available free of charge from LCN Legal. To request your 
copies, email us at info@lcnlegal.com, or call us on +44 20 3286 8868. 
 

• Project planning form: Creating or reviewing intercompany agreements for transfer 
pricing 

 

• Self-assessment questionnaire: How well is your group’s transfer pricing strategy 
supported by intercompany agreements? 

 

• Transfer pricing compliance healthcheck: processes for managing intercompany 
agreements 

 

• Guide to putting in place effective intercompany agreements for transfer pricing 
 

• Corporate simplification due diligence log and questionnaire 
 

• Guide to removing dormant companies 
 

• Preliminary legal due diligence checklist for the issue of Eurobonds to related 
parties  
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10 About LCN Legal 
 
LCN Legal is one of the very few independent law firms with a 
dedicated focus on helping multinational groups to put in place 
effective intercompany agreements for transfer pricing 
compliance. Because we do not give tax or transfer pricing 
advice, or provide economic or comparables analysis, we are 
able to work collaboratively with corporates and their existing 
internal and external tax teams to complete projects as smoothly 
and efficiently as possible. We also complement the existing 
resources of in-house legal teams, by providing specialist 
support and materials for effective intercompany agreements and 
related transfer pricing systems. 
 
LCN Legal’s lawyers are acknowledged as experts in 
intercompany agreements and corporate structures, having trained at leading international 
professional practices and worked alongside MNEs and their tax teams for many years. We 
have been featured in respected publications such as Tax Journal, LexisNexis online 
resources for Transfer Pricing, Transfer Pricing Week, Financial Director and Practical Law 
(a Thomson Reuters resource for legal professionals). 
 
We regularly speak and write on the subject of intercompany agreements, and have 
facilitated seminars and workshops for a wide range of multinational corporates and 
financial institutions. 
 
We offer three levels of support in relation to intercompany agreements: 
 

• Toolkits of tried and tested template intercompany agreements. Our templates 
provide the peace of mind of working from documents which have been specifically 
created by qualified lawyers for the purpose of transfer pricing compliance and refined 
over a number of years. Toolkits and accompanying legal 
support are offered with fixed prices, to give our clients 
certainty when budgeting for projects. 

 

• Template agreements tailored for each applicable group, 
using our proprietary documents and following a tailored five-
step process to minimise the time spent by clients and their 
tax advisers to finalise the documents. 

 

• Full service legal support, including aligning the legal 
design of Intercompany Agreements with corporate 
structures, regulatory compliance, corporate governance and risk objectives, hands-on 
support with due diligence and implementation, and assistance with setting up ongoing 
processes and reviews of Intercompany Agreements and the corporate structures to 
which they relate. 

 
For enquiries about specialist legal support on specific projects, please use the 
enquiry form set out at page 30. For more information, email us at info@lcnlegal.com, or 
call us on +44 20 3286 8868.  
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11. Enquiry form for specialist legal assistance with intercompany agreements for 
transfer pricing compliance  

 
Please complete this form in BLOCK CAPITALS, scan it, and return it to us at 
info@lcnlegal.com. We will get back to you as soon as possible. All information 
provided will be held in strict confidence and will not be shared with any other person. 
 
About you 
 
Your name:    ______________________________ 
 
Your organisation:  ______________________________ 
 
Your email:    ______________________________ 
 
Your telephone:   ______________________________ 
(including country code) 
 
 
About the organisation requiring the Intercompany Agreements (ICAs) 
 
Is the organisation requiring the ICAs: 
 
 Your own organisation? 
 Another organisation? 

 
Approx. number of active entities within the group:     _____________ 
 
Approx. number of countries in which the group has a presence: _____________ 
 
Likely types of Intercompany Agreement needed (please tick all that apply): 
 
 Back office services 
 Head office / strategic services 
 Distribution of products 
 Distribution of software 
 Consulting services 
 Shared client account services 
 Intellectual property licence 
 R&D services 
 Intra-group loans 
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 Marketing services / sales agency services 
 Other (please provide details below) 

 
_____________________________________________________________ 
 
_____________________________________________________________ 
 
 
Likely type of legal support needed: 
 
 ‘Toolkit’ of generic template ICAs 
 Review and updating of existing ICAs 
 Template ICAs, tailored for the organisation 
 Full service design and implementation of ICAs 
 Other (please provide details below) 

 
_____________________________________________________________ 
 
_____________________________________________________________ 
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