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I love this picture because it  
captures the start of an inspiring story. 
It’s a picture of an Apple I computer, which 
is the first computer sold by Apple in 1976. It 
didn’t come with the keyboard or the screen 
or the power supply. It didn’t have a case. It 
was just a circuit board with computer chips, 
produced primarily for the hobby computer 
market. It went on sale in July 1976 at a price 
of US$666.66 (apparently because Steve 
Wozniak liked repeating digits). In order to 
finance this small venture, Steve Jobs sold 
his VW Bus (aka Camper Van), and Steve 
Wozniak sold his Hewlett Packard calculator.

Unfortunately I don’t have the skills to 
appreciate the beauty of the circuit design 
or exactly how ground-breaking the internal 
function of the Apple I computers really was. 
But I can appreciate the thousands and 
thousands of decisions and refinements which 
lead incrementally from those first Apple 

products to the generations of computers and 
other electronic devices which are available 
now. And in fact at LCN Legal, we all use a 
MacBook Air, partly because they are such a 
pleasure to look at and hold. 

For those of us whose work focusses on 
international corporate structures, our task is 
not to create a physical product of beauty, but 
rather a collection of systems and processes 
which comprise the ‘internal plumbing’ of 
the corporate group, and facilitate the flow 
of goods, services, finance and know-how 
between group companies. It may not be as 
glamorous as inventing the iPod, but it’s just as 
fundamental to the underlying business. 

As entrepreneurship guru Michael Gerber says, 
“the business is the product” – meaning that 
our highest value job is to define, monitor and 
refine a series of systems which consistently 
produce the desired results.

I don’t think it’s an exaggeration to say that there 
can be beauty in a well-defined system. And 
the opposite can be equally apparent – such as 
sprawling group structure charts, or the absence 
of processes to maintain them. Our philosophy 
at LCN Legal is that the group structures and 

the legal documents and systems which support 
them need not be gold-plated, but they should 
elegantly reflect the substance of the commercial 
relationships involved and the legal duties of the 
individuals concerned – including as directors  
of all the legal entities involved. 

We see this as a convergence of corporate 
governance, tax governance and substance. 
We also believe that the implementation and 
maintenance of any structure needs to follow 
a well-organised and well planned process – 
maybe as elegant as the alignment of the  
chips on the Apple 1 computer.

Paul Sutton is co-founder of LCN Legal and a 
corporate lawyer with over 20 years’ experience 
of international corporate structures, including as 
a Director of KPMG’s law firm in the UK and as a 
corporate partner in international law firm Pinsent 
Masons. He has lead the legal aspects of group 
reorganisation projects involving assets totaling 
over US$25 billion and is a contributor to the 
LexisNexis online transfer pricing resources.
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FIve THINGS 
about LCN Legal that 
you may not know

1We’re one of the very few 
law firms internationally 

which has a dedicated focus 
on the legal implementation of 
intercompany agreements for 
multinational groups.

2We work for clients globally 
(including the USA, Europe, 

and the Far East), including big 
name multinationals.

3We regularly train tax and legal 
professionals on international 

group structures.

4 We generally deliver our 
services by phone and email, 

not in person.

5 Referrals are one of our 
biggest sources of business, 

especially tax advisers – perhaps 
because we don’t give tax or 
accounting advice, so we don’t 
compete with them.

By Ian Barron
The BEPS (Base Erosion Profit Shifting) 
initiatives introduced by the OECD with the 
support of global governments are often cited 
as having been necessary to counter global 
tax evasion by major corporations. 

Firstly evasion is illegal and breaches tax 
laws. I suspect governments have been 
happy to blur the distinction between evasion 
(illegal) and avoidance (legal) in an attempt 
to fuel public opinion against Multinational 
Corporations (MNCs) and deflect attention 
away from inadequately drafted tax laws.

Secondly, in my experience, MNCs and reputable 
tax advisers have largely attempted to operate 
within worldwide tax laws, and have sought 
assurances or rulings from tax authorities. If 
the application of global tax laws gives rise to 
unintended benefits for MNCs then surely the 
solution is to amend the law rather than make 
MNCs the scapegoat for legislative deficiencies.

Such changes should operate prospectively 
and not be backdated as the EU are doing with 
the so called “State Aid” tax cases they are 
investigating. A high profile example is Apple 
Inc and the €13 billion Irish liability it faces for 
the years 2003 to 2014. Apple’s historic liability 
to Irish tax had been calculated in line with a 
tax ruling Apple had received from the Irish tax 
authorities many years ago. Both parties were 
happy with the annual tax paid by Apple under 
the terms of this ruling.

However, the EU unilaterally decided to 
override this agreement on the grounds of 
it being a form of state aid. The €13 billion 
calculated by the EU is the amount they say 
Ireland should charge Apple.

I think the EU’s actions are not justified and 
set a dangerous precedent. Tax rulings 
between taxpayers and tax authorities are 
now made ineffective if bodies like the EU 
can unilaterally override them. 

As the Apple ruling had been in place for 
many years before the EU initiated its State 
Aid approach, surely Apple was entitled to 
rely upon it remaining in force with only the 
possibility of amendment going forward if the 
environment changed.

It is therefore concerning that the EU is now 
trying to overlay today’s economic and political 
objectives to agreements negotiated in the 
distinctly different times of decades past.

What seems to compound the matter is the 
continuing favourable tax treatment of the US 
with regard to the overseas subsidiaries of US 
companies. These beneficial CFC (Controlled 
Foreign Corporation) tax rules permit offshore 
profits to be taxed in the US only when remitted 
there. The US does not seem to aggressively 
pursue CFCs even if the CFC presents a 
structure that is more form over substance. 

A report released in 2016 indicated that US 
Fortune 500 MNCs had accumulated profits 
in excess of $7 trillion sitting offshore in low 
tax/no tax entities. Clearly repatriating these 
profits to the US will create a significant hit to 
the MNCs’ earnings unless a major US tax 
reform is implemented beforehand.

Had the US taxed these earnings on an 
annual basis, maybe the justification for 
introducing BEPS and the EU’s state 
aid campaigns would have been greatly 
diminished. A sobering thought.

In conclusion, I believe that MNCs have largely 
acted within the laws and practices of past 
decades and have been unfairly portrayed as 
“demons”. Governments, commissions and 
legislators need to recognise that MNCs need 
to operate with a high degree of fiscal certainty, 
especially if they are following established tax 
practices and rulings. Such MNCs should not be 
faced with politically motivated fiscal changes 
applied retroactively. However, internationally 
active businesses need to review their future tax 
strategies in light of global tax changes being 
proposed and implemented. They should also 
consider ways to better manage their image with 
the public at large in relation to taxes.

Ian Barron is a strategic tax consultant to  
LCN Legal. Prior to this, Ian had a long tax 
career at American express where he was 
vice President and Head of Corporate Tax for 
the eMeA Region for 19 years.
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Are Multinationals 
Unfairly Portrayed?

Quote of the month
“It is not because things  

are difficult that we do not dare;  
it is because we do not dare  

that they are difficult.”
Seneca
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How to create an intercompany 
agreement that works
The Ultimate Test for any proposed terms in an Intercompany Agreement 

The starting point 
is to remember 
why you are doing 
this in the first 
place. Why you 
are bothering to 
create a written 
agreement or 
memorandum 
of terms, for 
a relationship 
between related 
entities.

Whenever you are putting in place an 
intercompany agreement for a particular intra 
group supply, you need to decide what the 
terms should be. Or rather, you need to submit 
a proposal to the boards of the participating 
companies, for them to consider. Very often, the 
transfer pricing analysis will address the subject 
matter of the supply (for example, the types of 
services to be provided) and of course the pricing, 
but it won’t express a view on other essential 
terms such as duration, scope of warranties, 
exclusivity and so on.

Many of these terms are “invisible” – in other 
words, they cannot necessarily be observed in 
the actions of people or the movement of physical 
objects, cash or even accounting entries. So how 
should those contractual provisions be determined?

The starting point is to remember why you are 
doing this in the first place. Why you are bothering 
to create a written agreement or memorandum 
of terms, for a relationship between related 
entities. And of course, the objective is not just 
to write something “for tax”, “for transfer pricing” 
or “for the regulators”, but to create a record of 
a genuine consensual arrangement which is 
grounded in commercial reality and responsible 
corporate governance. This is the ‘quid pro quo’ of 
a group being made up of separate limited liability 
companies, rather than a single trading company 
with branches.

Here’s what can be considered to be the ultimate test 
for any proposed term or set of arrangements to be 
documented: put yourself in the hypothetical position 
of being a director of one of the participating entities. 
And imagine that you hold no other directorships or 
other positions within the group. Imagine that the 
holding company of the group is a publicly listed 
company, or is owned by a private equity fund – 
meaning that the directors of the parent company 
may be unlikely to have ultimate control over the 
group, and therefore any concepts of personal 
loyalty on their part should probably be discounted 
as well-intentioned but unreliable.

By virtue of your hypothetical position as director, 
you are personally accountable for your decisions. 
Wilful blindness is not a defence. Nor the position 
of allowing a situation to exist, without having 
formally approved it. You owe a personal duty to 
take into account the interests of your company’s 
creditors and employees. If the company were to 
go into insolvent liquidation, the liquidator would 
have a statutory duty to investigate your personal 
conduct as director in the period leading up to the 
insolvency, and to pursue personal liability claims 
against you if appropriate.

In the light of this background, the answers to  
a number of questions become clearer. 
Questions such as:
•  Should you agree to a loan being repayable on 

demand, if your company has no liquid assets?
•  Should an agreement under which your company 

provides services be terminable by the service 
recipient on one month’s notice, if your company 
depends on that revenue to pay overheads or to 
service debt?

•  Should your company give full warranties for the 
provision of intra-group services, if those services 
depend on an external provider, and your company 
effectively acts only as a conduit?

This test should be applied from the perspective 
of each of the participating companies. It will not 
necessarily dictate one specific solution, because 
a range of different scenarios and business models 
may be possible. But it should help avoid creating 
intercompany agreements which are unsustainable and 
which undermine the group’s governance, both from a 
tax perspective and from a corporate perspective.
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Our most popular free 
resources for international  
tax and finance professionals
•  Project planning form for group 

reorganisations
•  Project planning form for implementing  

and updating intercompany agreements
•  Self-assessment checklist for 

intercompany agreements
•  Template intercompany agreements for  

transfer pricing
•  How to create effective intercompany 

agreements for transfer pricing
These are available to download at  
www.lcnlegal.com.

Diary Dates: Free Legal 
Surgeries on Inter-company 
Agreements for Transfer Pricing
LCN Legal offers free telephone surgeries  
on intercompany agreements for tax,  
transfer pricing and legal professionals.
Wednesday 22 February 2017 
Thursday 16 March 2017
Wednesday 5 April 2017  

14.30–16.30 UK Time / 15.30–17.30 CET / 
09.30–11.30 EST
To book a session please call us on  
+44 20 3286 8868 or email us at  
info@lcnlegal.com.

Testimonials for LCN seminars and events:
“ I found it refreshing to go through the 
technical challenges and best practice 
on unwinding entities, including project 
managing the process, with some 
highly skilled and experienced in-house 
tax and legal experts.” Head of Tax, 
FTSE100 Group

“ That was the clearest explanation of  
Aveling Barford I’ve heard for a long 
time!” Director of Group Legal,  
listed insurance group

“ Wonderful to attend and share 
experiences.” International Tax 
Manager, Fortune 500 aviation group

Achieves 50% market share in 
US athletic shoe market. IPO
1980

We have pledged that throughout 2017, 
for every qualifying new instruction we 
receive, we’ll donate US$1,000 to the 
youth work charity XLP. (See lcnlegal.
com/csr/ for details of the pledge.)
We are delighted to feature here an interview 
with the charity’s founder and CEO Patrick 
Regan OBE. Since its beginning in 1996, XLP 
has grown from working in a single school to 
working with 1,500 young people, in over 75 
schools and numerous communities across 
London. Its current projects deal with a wide 
variety of issues including gang culture, anger 
management and violence, poverty, prejudice, 
racism and image and identity.

Why did you set up XLP?
As a result of a stabbing in a local school. 
The school phoned the church where I was a 
youth worker and asked us to help raise the 
‘moral fibre of the school’. I went in and asked 
them about the key issues for inner city young 
people. The school had 65 first languages, so 
it wasn’t that the kids were thick or stupid; they 
just didn’t understand what was being taught. I 
met kids who wore bullet proof vests to school 
because they were scared, and 14 year-old 
girls who were desperate to get pregnant. So, 
I decided to find 17 people to give me £25 per 
month. XL stood for wanting kids to excel in 
everything they do, and P stood for project. We 
wanted everything we did to be about creating 
positive futures for young people.

Who has been the most influential mentor 
in your role as founder and CeO of XLP?
Just before I started XLP, I used to go to 
this church and the leader there was so 
unbelievably encouraging towards me. I was 
only 16 at the time and I was getting really 
passionate about justice and issues around 
homelessness, exclusion and poverty and 
he really backed me and really believed in 
me. He allowed me to make mistakes and 
was there for me when I did.

What single thing would make your 
life easier?
Well, money and resources would make my 
life easier, but particularly if people would 
back the charity, for example, core costs. 
XLP can often get funding for things like 
buses, but we struggle to get funding for the 
hub of the organisation. And also to have 
a Government which thought strategically 
across London – about how things work 
between boroughs, and which had a long 
term strategic plan for London as a whole, 
which was not just number driven.

What piece of advice would you  
give your 25 year old self?
Brené Brown said the most compassionate 
people are the most boundaried people which 
I thought was a bit weird but looking at how 
you look after yourself means you can care 
for others as well, and means you can go the 
extra mile and look out for those who are less 
fortunate than you are.

1962 Phil Knight, 24 
persuades Japanese 
manufacturer to 
supply sports shoes

The company, 
known as Blue 
Ribbon, hires its 
first employee
1965

First retail  
store
1966

Creates the Nike brand
1971

Banking crisis
1975

Nike adopts the 
slogan “Just do it”
1988

evolution of a Corporation: Nike

50% “Just do it”

Our pledge to support youth charity XLP


